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PREFACE. 





Mosr of the principal — treatises in’ Hindu Law, 
have beon rendered into English, and the usoftilness 
of these translations has been universally folf- and ac- 
knowledged. The Dayatattwa has always been regarded 
as an authority of considerable importance. Tt is a com- 
pondium of the Dayabhaga ; but there are places in which 
the author of the Dayatabtwa differs from the doctrines of 
Jimutavahana. It is one pf the twenty eight Chapters of 
the Smrititattwa, the work of Raghunandana Bhatta- 
charya, Tho Dayatattwa forms the chapter on the Law 
of Inhoritance as prevalent. in Bengal, and is the most 
important. portion of the work, The reputation’ of 
Raghunandana as an authority is very great in- 
Bongal. _ He ig ‘emphatically called the “ Siharta 
Bhattacharya” or the- Learned Professor of Law. In 
speaking of him Colobrooke says ‘The Bengal school 
“alond having.taken for its guide Jimutavahana’s treatise 
“which is, on almost overy disputed point, opposito in 
“doctrine to the Mitakshara has no deference : for its 
“authority, On this account independently of any other 
“considerations, it would. have been necessary to admit 
‘into the present volume eithor his treatiso or somo ono 
“of the abridgements of his-doctrine which aro in uso 
“and of which the best known and the most approved 
“is Raghunandana’s Dayatattwa,” 


“The Dayatattwa or so much of the Smrititattawa 
“as yelates to inherilance, is the undoubted compoxition 
“of Raghunandana; and, in deference to the greatnoss 
“of the author’s name and the estimation in which his 
“works are held among the learned Hindus of Bengal 
“has been throughout diligently consulted and carefully 
“compared with Jimutavahana’s treatise on which it is al- 
“most exclusively founded. It is indeed an excellent com- 
“pendium of the Law, in which not only Jimutavahana’s 
“doctrines are in general strictly followed but are com- 
“monly deliverd in his own words in brief extracts from 
“his text. On a few points, however, Raghunandana 
‘thas differred from his master ; and in some instances he 
“has supplied defficiencies.” 


“Now Raghunandana’s date is ascertained at about 
“three hundred years from this time; for he was, pupil 
“of Vasudeva Sarvabhauma, and studied at the samo 
“time with three other disciples of the same preceptor 
“who likewise have acquired great, celebrity ; viz. Siro- 
“mani, Krishnananda and Chaitanya; tho latter is the 
“well known founder of tho religious ordor and sect of 
“Vaishnavas so numerous in the vicinity of Calcutta 
“and go notorious for the scandalous dissolutenoss of thoir 
“morals ; and the date of his birth being held memorablo 
“by his followers, it is ascertained by his horoscopo said 
**to be still preserved, as well as by tho express mention 
“of the date in his works, to have been 1411 of tho 
“Saka era, answering to Y.C. 1489: consoquently 
“Raghunandana, being his contemporary, must have 
“flourished at tho begining of the Sixteenth Century,” 
(Colebrooke’s proface to the Dayabhaga.) 


In some cases, the want of a translation of the 
Dayatattwa has necessitated the filing of authenticated 
translations of excerpts in the records of Suits. 


These considerations have led to this attempt to pre. 
sont airanslation of the complete work. In preparing 
this translation the language of Colebrooke, in his trans- 
lation of such texts as are common to both the Dayabhaga 
and the Dayatattwa, and in the quotations from the 
Dayatattwa incorporated with his annotations on the 
Dayabhaga, has genorally been, with slight variations, 
adopted. For such defects as may have crept into the 
translation, the indulgence of tho generous reader ig 
solicited, 


Go. 8. 
Elian Courr, September 1874, 
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CHAPTER 1, 


1.—Om salutation be to Ganesa, THaving prostrated 
himself before Vasudeva, the Lord of the universe, eternal, 
‘whose essence consists of omniscience and beatitude, the 
fortunate Raghunandana discusses the principles of the 
Law of Heritage. 


2,—In this treatise are briefly expounded, the deter- 
mination (of the meaning) of Partition of Feritago ; also 
the distribution effected by the father ; likewise 
partition by brothers; exclusion from shares; parti- 
bility and impartibility ; the method of removing doubts 
regarding tho fact of partition having been made ; the dis- 
tribution of what is concealed; woman’s property and the 
right of succession thereto; and the heirs to tho property 
of a sonless man. } 


-3,—First, (the papa of the term) Partition, of 
Horitage (is discussed). ee i 


Aci-On, that subjoct Narada says +—“ Where the 
division’ of ‘the paternal property is. instituted by sons, 
that topic’ of: litigation is, by. the.rwise, called Partition 
of  Horitage. Property”. means woalth j “ paternal” 
signifies. -noquired Ahvough the. relation of paternity } 
« where” relates-to.“ the topic of litigation”. 


2 DAYATATUWA, [cyap. & 


5.The term “ Heritago,” by derivation, signifies 
what is given, Here tho uso of the verb (dd) is secondary; ) 
since thore is a similarity (of the sccondary with tho 
primary meaning ofthe term) in the consequenco, anvly 
that of constituting anothor’s right of property after 
annulling the provious right of a person who is dead or gone 
to retirement or the like, (But(ihere is no abdication on 
the part of the deceased, and the like, in tho form of an. 
intention, such as, “This property is no longor mine”, which, 
has the effect of putting an end to one’s right of proporty,y 


6._!Likewise, from the use of the term “ Heritage” 
to signify one’s property, is inferred the cessation of 
the right of the previous owner.\ And to that property 
accrues others’ right, dependant on relation to the former 
owner, by reason of the text of Baudhdyana, which says 
“ when there are sons, the property gocs to them”, The 
meaning is, if there are sons at the time of the cessation of 
the father’s right, the property which was the subject of 
that vight descends to the sons. 


7,—As for the text of Gautama, however, cited in 
Mitdkshar4é, namely: “ Property is taken by reason of 
ownership through birth alone. Thisis said by the sages;” 
that also is to be construed in the following way inasmuch 
ag it is through the relation of mere birth,—which is the 
cause of sonship, which is stronger than any other rela- 
tion,—that the son’s right to the property of the fathor 
accrues at the time of the cessation of the fathor’s right, 
the son and not any other relative, should take that 
property. This is intended by the sages, 

8.—(Nor can it be argued that even while the father’s 
right continues, the son’s right accrues, at the time of hia 


oar. 1J DAYATATIWA, 3 


birth, to the property of the father: for this meaning 
would be inconsistent with the lext of Devala, which 
says: “f When the father is doad let the sons divide the 
fathet's wealth ; for sons have not ownership while the 
father is alive and freo from defect.” “ Free from dofect” 
significs not degraded.\ 


9.—Accordingly, Nérada, in the commencement of 
(the chaptor on) partition, says : “If the father be lost, or 
no longer a householder, or his temporal affections be 
extinct,” “Lost” means degraded ; ‘no longer ht house- 
holder” signifies, having quitted the order of a householder. 


10.4Therofore the son’s right to the father’s ostate 
accrucs when the father’s right of property is dostroyed 
by death, degradation or adoption of an order other than. 
that of the householder ; and when his temporal affections 
are oxtinct, that is, evon though the right of proporty 
romain, if tho father be dovoid of wish for the woalth 
belonging to him) , 


1t—Hero destruction of tho right of property by 
yeason of dogradation is to be undorstood (to take place) 
on disinclination to expiation, becauso the capacity for 
atonement, which can be performed with one’s own wealth 
only, is predicated in the Sratis, oven of the degraded, 


12.—By tho extinction of desires is meant tho 
cessation of desires which is not identical with that 
absenco of desires, which may co-exist with the right 
of property. 


18,—Here it should be remarked that the right of 
property, being once extinguished by reason of the 
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cessation of desires, will net again revive with the revival 
of desires. 


14,—Hence, because in the text of Devala (§ 8.) it is 
affirmed that the son’s right to the father’s property does 
not arisewhile tho father is alive, therefore tho toxtof 
Géutama which says that “Property is talon by reason of 
ownership through birth alone. This is said by the sages,” 
is to be interpreted thus :—hecauxe immediately aftor the 
extinction of the father’s right, the son’s right is gonorated 
through birth, consequently by reason of ownership tho son 
takes the property of his father, not howevor immediately 
after birth,while the father’s right remains. 


15.—{[n the text ot Nérada which is first quoted, (§4.) 
the terms father and son indicate any relativos, Accord~ 
ingly Yajnavalkya, having premised partition of Heritage, 
says :—‘The wife and the daughters, also both parents 
brothers likwise and their sons, gentiles, cognates and pupil 
and a fellow student: on failure of the first (among theso,) 
the next in order is heir to the estate of one who doparted 
for heaven leaving no male issuo) This rule extends to 
all classes.” From what follows, it appoars that tho phrago 
“among these” is understood after the term “ first.” 


16.—Consequently the torm Heritage is used to 
signify wealth in which right of property of the owner's 
kindred, dependant on relation of sonship &c, to the owner, 
arises on cessation of his right, 


17,—The phrase,—Dependant on rolation of sonship 
&c.” is inserted (in the above dofinition) to distinguish 
that right which is dependant on purchase. The phrase 
«on cessation of his right” excludes the wifo’s right to 
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her husband’s property, contemporaneous with the 
husband’s right. 


“18.—Somo,*alloge that partition which takes placo by 
yeason of the co-existence of other relatives (who havo an 
equal right of succession) isa particular ascortainment of 
the right of property, or making of it known, which has 
arison in lands, gold &c, and which extends to a part 
only, but which is unfit for special use and appropriation 
because grounds of discrimination are wanting, by casting 
of lots or otherwise which, determine that a particular 
chattel belongs to a particular person. 


19,—But this (definition) is not accurate. For how 
may it be certainly known, since no text declares it, that 
tho lot for each person falls preciscly on that article which 
was already his, 


20.—Again if wealth be gained afler the father’s 
demiso, by a brothor riding one of two horsos, which 
bolonged to the father, it is univorsely acknowleged, that 
two shares of it apporlain to the acquirer ; and one to any 
othor coheiry, In such a case whon the original property 
is subscquontly divided, if that very horse bo obtained by 
the acquirer, then according to the opinion of thoso who 
affirm partial rights, tho horse was already his ; why then 
should another brother share tho wealth gained by him? 
But if tho horse be obtained by another, equal participa- 
tion of wealth so acquired would be proper, since it is 
gained by the personal labor of the ono and by the work 
of a horse belonging to the other. 

















; * ‘Tho allegation 1s made by tho satthor of the Diyabhdga 
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a1—t Bat in fact, partition is the adjustment by lot or 
otherwise into a right over a specific portion, of that right 
which did, by reason of the same relation of the cohvirs, 
acerue to the whole property, upon the extinction “of the 
right of the previous ownor’ 


22,—Thus, even the accrual and oxtinction of rights 
over the entire estate are to be admitted, in the same 
manner, as in the case of the reunion of cohcirs, tho 
destruction of rights over portions, and the production of 
rights over the entire estate, are acknowledged, 


23.—This too is (in a manner) acknowledged by the 
author of the Déyabhdga who himself writes :—In. the fol- 
lowing text of Brihaspati, namely : f He who being (once) 
separated dwells again through affection, with his father 
brother or paternal uncle is termed rounited,”| because the 
father, the brother, the paternal uncle and the liko, are 
from their birth likely to be united as regards the proporty 
acquired by the father or the grandfather; they alone may, 
hecome re-tnited, when being once separated thoy annul, 
through mutual affection, the previous partition with tho 
agreomont to this effect, that the woalth which is thine is 
mino, and what is mine is thine, and remain like one house- 
holder in any transaction, But notan association of mor- 
” chants who, unlike the coparconars, are by the mere union of 
stocks formed into a partnership, nor the more union of 
estate of separated coparceners without the stipulation 
based upon affection (are to be looked upon as instances 
of reunion.) 


24,4By reason of the right being common, the text 
of Kitydyana, which says : “A, coparconer is not liable for 
the use of any article which belongs to all the undivided 
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relatives,” becomes consistent in ils literal senge ; 
inasmuch as his own right extends over every arlicle ; 
accordingly there can be no theft in such a case, as will be 
shown. horeafter,)(chap. viii.) 


25.—Similarly also, by the 1oxt of Nérada namely : 
“Separated, not unseparated, brethron may reciprocally 
bear testimony, become suretios, bostow gifts and accept 
presents,” the prohibition of mutual gift &c. amongst 
undivided coparcenors becomes logivally consistent: 
Because (in such a case) there is an impossibility of gift 
and acceptance, inasmuch as the acceptor, had a right 
to the properly given, even before a gift of it was made. 


26,—4All the coparceners are entitled to the fruits of 
all acts, either temporal or spiritual, which are porformed 
with the use of the joint property ; since their right is com- 
mon,\ This is affirmed also by Néada: “Among un- 
divided brothren, duties continuo common; but Avhen 
parlition takes placo, their duties also become different. 


27,—Vyasa ordains ; “ Tet no one without the con- 
sont of the others, make a sale or gift of the whole 
immoveable estate nor of what is common to the family. 
Horo, from the use of the adjective “ wholo,” it appears 
that the right of cach parconer accrucs to the entire 
estato, 


28,—Thorefore,(whon there aro two persons equally 
related to the deceased, cach of them considers the pro- 
porty left by the doceased to belong to himself as well as 
to the other co-hoir, Gift and the like by the one for 
his own purpose, is prohibited, should the othor’s consont 
be wanting, ) 
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29.—Therofore itis established that tho right does 
not accrue to a fractional portion. 


30.—-Brihaspati lays down a specia) rule with regard 
to the allotment of shares “All the sons take cqual 
shares of the property of their father; but of those he 
who is learned and virtuous doservos a largor shave ; 
|“ Since a person becomes father by that son who has in 
the world acquired a fame in literature, science, horoism, 
acquisition of wealth, knowledge of theology, charity and 
commerce,”) 


31.—-Brihaspati also speaks of partition by use at 
successive periods :—“A. single female slave should be 
employed on labor in the house (of the several co-heirs) 
successively according to the number of shares,” 


, 


32,—Here there is clearly the supposition either of 
the production and destruction of differont temporary 
rights of a single person over a single individual; or of 
the temporary cessation of different rights of all. 


33.—fA text of Kitydyana cited in Kalpataru and 
Ratnékara doclares that (the law of) partition may be 
different in different placos and tho like:-— Partition of 
Horitage is to be regulated by tho law which may obtain 
in a country, in a class, in an association and in a village. 
Bhrigu (bas ordained this)” “Hag ordainod this” is 
understood.| 
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CHAPTER II. 
PARTITION MADE BY THE FATHER 


1.—In the next place (is discussed) the distribution 
mado by the father. (On this subject) Harila (says): “A. 
father during his life may, after distributing his proporty, 
retire to the forest, or enter into the order suitable to an 
aged man; or he may remain at home, having distributed 
small allotments and keeping a greater portion: 
should ha become indigent, he may tako back from 
them.” “ The order suitable to an aged man, ” intends, 
retirement. 


2. By this toxt, the father is authorized to distribute 
a small part, and to resorve the greatest portion of the 
wealth. ' 


8, {Vishnu (ordains): “When a father separates his 
gous from himself, his own will regulates the distribution: 
luéin the csiate inherited from the grandfather the 
ownorship of the father and the son is oqual.)” , 


4, \As regards evon his self-acquired property, the 
wnogual distribution by his awn will should bo guided 
by such reasons as the existenco or absenco, of filial pisty, 
of large foimily, of inability, and the like, (of any son.)} 
This is affirmed by Katyayana : “ But let not a father 
distinguish one son at a partition made in his lifetimo, 
nor capriciously exclude one from participation without 
sufficient cause.” 


5, But when thore are none of tho reasons enumerated 
above (a father may not make afi unoqual distribu. 
tion.) This is declared by Nivada : a father who is 
afflicted with diseaso or influenced we ‘wrath, or whose 
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mind is engrossed by a beloved object or who acts other- 
wise than the Sdstras permil, has no power in the distri- 
bution of the estate.” ‘Boloved object,” intends, tho son 
of a wife on whom he dotes, and the like. 


6. But should the sons themselves request partition, 
in that cage, Manu declares the absenco of unequal allot- 
ment: (‘ If the undivided brethren do, with one accord, 
desire partition, then the father shall, on no account, 
make an unequal distribution.” } 


7. The father, if unwilling, shall not shave with his 
sons his paternal property, which was seized by strangers 
but which he recovered, This is ordained by Manu and 
Vishnu : “ If the father recovers paternal wealth (seizod 
by strangers and) notrecovered (by other sharers nor by 
his own father) he shall not, unless willing, share the same 
with his sons,—it was acquired by himself.” The con- 
struction is, that he shall not share it with his sons, 
because it was, as it were, acquired by himself. 


8, But as regards the case of recovery by any other 
(than the father), the law is propounded by the text of 
Sankha which is hereafter cited. (§ 1J.) This follows 
from the logical interpretation of two provisions, one of 
which is general and the other special. 


9, ‘his however refers to immovablo property, 


10, .\Butjin gems and the like, though not recovered by 
him, the father alone has ownership: as Ydjnavalkya 
ntimates: “The father is master of all tho gems, pearls 
ind corals without exception : but neither the father nor 
the grandfather is so, of the whole immovable property,” 
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Since the grandfathor is here mentioned, the text must 
relate to his wealth.’ 


11. In like manner, the following text of Sankha 
rofers to a case of recovery by brothers and tho like : 
{When one parconar alone, by his oxertion, recovers land 
which was lost before, the othors take in proportion 10 
their shaves, after setting apart a fourth for him.” 


12. Here the recoverer should, after appropriating o 
fourth share for himself, take an equal share of tho 
remainder with his brethern : otherwise the shares might 
become inequitable. 


18. When the father effects the distribution, he 
should allot to his sonloss wife a share equal to that of a 
son. Because Vyisa declares: “ But the father’s wives, 
who are without male issue, aro declared to bo entitled to 
equal shares with his sons; and all the grandmothers are 
Acclarcd to be equal to mothers,” 


14, This rule applies when Strfdhana has not been 
bestowed, This is affirmed by Yajnavalkya: ( When 
the father (by his own choice) makes all his sons par- 
takors of equal shares, his wives, to whom Stridhana has 
not been given by their husband or fathor-in-law, must 
be made participants of shares cqual to those of sondy’ 


15. In order to the consistency of the texts of Vyasa 
and Yajnavalkya, tho phrase “father’s wives” in the text 
of the former (§, 13) is to bo construcd, “ whon tho father 
distributes his proporty, his wives,” 


16. Nor can it be said that the convorse isthe case 
here ; becauso the logical rule of interpretation is, that 
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“ when a provision of law-is clear in itself, it should not 
be controlled ‘by any other.” 


{ aC : 
17, Therefore in a case of partition made by the sons, 
the stepmothers (without male issue) are not entitled to 
any shares) 


18. \When Sridhona has been given, the husband 
should allot to his wife half the share of agon.} This 
appears to be the law (from the combined offect ‘of the 
following texts of Ydjnavélkya and Baudhdyana); for 
Yajnavalkya observes in’a case of marriage: “To a 
woman, whose husband marries a second time, let him 
give her an equal sum, (as a compensation) for the super- 
cession, provided no separate property have been bestowed. 
on her: but if any have been assigned, let him allot half 
(the share of a son) ; and Baudhéyana says: what: is. 
affirmed of even one among many who. have a common 
property, the same is to be extended to every one, since 
they are considered similar.” 


19, When partition is made, by the grandsons, of the 
property of their grandfather, a shave ought to be allotted 
to: the grandmother, in the same, manner as share is 
given to, the. ‘mother\(when paternal property is divided, ) 


. 20. Vishnu says: “ But in the property left by the 
grandfather, the father and the son have equal ownership.” 
Also Yajnavilkya ordains: “he ownership of the father 
and the son is the same in land or in a corrody or in 
chattels which were acquired by the: grandfather.) The. 
author of the Kalpataru defines ‘a corrody’ to: be, what 
is granted by the king and the like, receivable periodically 
from a mine or similar fund: ‘chattels’ from their agso- 
ciation (with land) hére means biped (i. 6. slave) ; because © 
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another text affirms : “Although immoveables and bipeds 
have. been acquired by aman himself, a gift or sale of 
them stale not be made by hin without the consent of 
all the sons,’ 
al, According to thes ey in  ragaant to the land or & 
corrody or slaves acquired by the grandfather, as the 
father hag right. over these by reason of his being the 
person who presents oblations at solemn obsequies, so if 
his. right cease by death or other cause, his sons have 
a right, notwithstanding their uncle, to so touch, as 
should have been their father’ 's share, 


92, For the same reason the text of KAtydyana 
quotedin the Ratnakara declares: “Ifan unseparated son 
dies, ‘his son should be made participant of his father's 
shave ; he who has. not received maintenance from the 
grandfather is-entitled to get his. father’s share'from his. : 
unclo‘or uncle’s son,” 


23, During the lifetime of the father, the grandsons : 
are not entitled to any share, inasmuch as thoy ave then 
incapable of presenting funoral oblations to the gun: 
father, 


24. Similarly on the. extinction of the right of the. 
proprietor's grandson, ‘his predtgrandsons become partici- 
pators of ‘his (the grandson’) share only, a they got 
no share during the. grandson's lifetime, 


Or the above texts may adinit of the - following 
nents namely, that ag the’ father is at: full 
liberty” to. allot wnoqual shares, when he is distributing. 
his self ‘acquived property + the same is not the ‘cage: here’, 
(he when, Aistnibutit his: paternal este.) 
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26. But these texts do not intend equal ownership 
of the father and the son. ‘Because two shares of the 
father are declared by the following text of Narada: * Tet 
the father making a partition resorve two shares for 
himself: when her husband is dead, the mother is 
entitled to an equal share with her sons, *) 


27, Nor can this refer to the .self-ucquired property 
of the father ; because as to that the unlimited discretion 
of the father declared by Vishnu in the toxt, ‘ His will 
regulates the division of his self-acquired property,” 
ought not to be restricted to two shares; also becanse it 
would be contradictory to the text of Harita which 
ordains ; “He may remain at home kecping the greater 
portion to himself, ” 


28, But the text of Nérada (§26. ) refers to the pro- 
perty of the grandfather and the other ancestors. 


29. Also the following text, citedin the Mitékshard4, 
refers to the property left by the grandfather: “By 
favour of the father apparels and ornaments are usod : 
but immovable property may not be consumed (even ) 
with the father’s indulgence”: because the solf-acquired 
immoveable proporty, granted by tho father, may, of 
course, be consumed (by the sons); otherwiso an objection, 
would arise in the shapo of an inforonce of a different 
radical revolation,* 





* The meaning is this, Tho toxt viz, ‘Bul immovable mopaty may nok 
be consumed even with the father's indulgence” 1efeis te tho grand-father’s 
property, and not to the self-acquired piopeity of thefather, For the father’s 
unitmited authority over his self-acquired property is declared by innumer- 
able texts. Consequently there ia no reason, why tho son might not consume 
the father’s self-acquired property evon with his indulgence, If it be arguod 
that this text itself intends to put a rostriction.to the unlimited power of tho 
father upon his self-acquired propaty in that onse an objection would arise, 
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30. \Brihaspati declares that the distribution of an 
estate left by the grandfather or othor ancestor takes 
place only when the mother is past childbearing} “On 
the demise of both parents, participation among brothers 
is allowed; and even while they are both living, it is 
right, if the mothor be past childbearing.” Here the 
torm mother includes also a stepmother; because of the 
parity of reason, namely, the probability of the birth of 
other sons. 


31, Because itis affirmed that “if the mother be 
past childbearing,” therefore the text refers to the pro- 
perty left by the grandfather, but not to the estate of 
the father ; for as to'this, provision is made for tho share 
of ono who is born after ‘esr As Brihaspati 
declares ; “The younger brothers of thoso, who have 
made a partition with their father, whother children of 
the same mother or of her rivals, shall take their 
father’s share, A son born bofore partition has no 
claim on the paternal wealth; nor one begotton after 


a a a a et 
in the shapo of an inference of an opposite revelation, This objection cannot be 
compyehonded unless the foflowing doctrine of Tiimdu revelation be taken into 
constioration, ‘he Hindus believe that thei law 1s basod upon revolations 
which wero nat recorded by tho sages who were inspired therewith. But 
they handed down these Lo their chaciplos who traditionally remembered the 
purport, but not tho lettor of these revelations. Tho sense of these revelations 
was, by tho romembering sages oxprassed in their own language which was 
recordod, Ifenco Hindu law bears the domgnation of Suniti which signifios 
“what is remembered,” Therefore the subsequent Hindu writora clasafy ther 
yevolations under two heads namely the direct and the inferential, By the 
direct are included the three Vedas consisting of tho Mantra and the Taal. 
mana, and the Upanishads, Under the inferential ara comprised those thatare 
deduced fiom Smriti or the texts of Hindulaw, and fiom the customs and 
usages which ave observed from timo immemorial, by the learned world, but 
which are not expressly prohibited. 

Now, if the argumoht that a restriction was mtendad by the above text to be 
placed upon the unluntted authority of the father over his self-acquirod pro- 
perty be correct, thon a rovelation is to be inferred Lo the following offeat; that 
& person has not rnlimited authority over his self-acquized ostate, But fiom 
the toxts, which lay down thata poraon has an absoluto right of disposal na 
to his solf-acquired property, a contradictory rovelation necessarily follows, 
Thia would be absurd. Therofore the interpretation put by the author upon 
the abote toxt is perfecty consistent, TRANSLATOR, 
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it, on that of his brother. Asin the property, so in the 
debts likewise and in the gifts, pledges, and purchases, 
they have no claim on cach othor, excopt for acts of 
mourning and libations of water.” “ Bogotten after parli- 
tion,” signifies, one that is conceived after partition, 

32, Ydjnavalkya says : When the father makes a 
partition , let him separate his sons (from himsolf) at his 
pleasure : and either (dismiss) the eldest son with the best 
share or (if he choose) all may be aqual sharers In 
this text, the phrase “at his pleasure,” refers to self- 
acquired property : “with the best share,” means a share 
joined to the twentieth part set apart for tho eldest ; the 
best and equal shares refer to the grandfather's estate ; 
for thus it would be consistent with the proposition which 
is first laid down. 

38. Likewise the following text of Gotama refers to the 
estate of the grandfather ; because it says “ifthe mother 
be past childbearing :” “ After the demise of the father, 
let the song share his ostate: or when he is alive, if tho 
mother be past childbearing and ho dosire partition.” 


84. Therefore also, because death of the father is 
indicated by the phrase ‘after the fathor’, and bocauso the 
desire of the father alone is expressed by the passago 
‘while ho is alive if he desired partition”: consequently it ig 
establishcd that the distribution of the grandfathor’s 
estato may take place at the desire of the father and not 
at that of tho sons, 


85. Likowise, the text of Devala which says: “They 
have no ownership while the father is alivo and free 
from defect,” and the text of Baudhaéyana which declares; 


” 


“Partition takes place by permission of tho father,” are 
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without distinction applicable as well to the father's 
property as Lo the ostate loft by the grandfather, 


6. ‘Should however the ostate of the grandfather 
be accidentally distributed evon before the mother is 
past childhearing, (To meet that contingency) Vishnu 
says: “ Those 10 whom the father has allotied shares, 
should allow a share to one who is begotten after 
partition,”} This text does not refer to the property of 
the father, because in that case it would be inconsistent 
with the text of Brihaspati cited before. (§ 31.) 


37. \Reforring to the twelve kinds of sons, Devala 
gays: “All these sons of one destitute of natural issue 
are held to be entitled to the inheritance: but should a 
true legitimate son be afterwards born, they have no 
right of primogeniture. Such among them as are of 
equal class (with the father) shall have a third part ag 
their allotment: but those of a lower tribe must livo 
dependant on him, supplied with food and raiment.” 
“ Entitled to the inheritance” means entitled to a full 
share. Of theso, othor than the natural sons, those that 
ave of the samo classy with the father are ontitled to a 
one-third share whon there is a natural son. 


38. As to this again, Manu lays down, a particular 
rule: “ The legitimate son and the son of a wife partici- 
pate in the property of the father (in the way specifiod 
above), and the ten romaining sons are successively 
entitled to a share of the property as well as to the 
membership of the family.” By reason of his boing the 
propagator of the family and the giver of the funcral 
enke which is due by the proprietor, fhe son of an 

G 


18 DAYATAITWA, {cwar, 1 


appointed daughter in the first place, and after him the 
adopted son become entitled to the inheritance and to the 
membership of the family. ‘Successively” (or in other 
words) in succession, that is, in the absence of the first of 
these, the next in order are entitled to the inheritance 
and to the membership of the family, 


39, ajnavalkya declares the participation of the son 
of a female slave of a Sudra:' “ Even a son, begotten by 
a Sudra on a female slave may take a share at the desire 
of the father; but if the father be dead, the brethern 
showd make him partaker of half a share; one who has 
no brothers (begotten by the father on a wife) may inherit 
the whole property in the absence of the daughter’s son.” 
“At the desire” means, at the choice of the fathor; “a 
share” means, a share equal to that of other sons. 


40. When however there is a daughter's son, he gets 
an equal share with tho son of a femaleslavo; and this 
is reasonable, because the one is begotten by a woman who 
is not wedded and the other is a legitimate descendant. 


41, \Manu states the distribution (of property) bo- 
tween a true son and the issue of the wife begotten 
without due authority: “If there be two sons a legili- 
mate one and the son of a wife, who are claimants through 
the same (person) each shall take the property which 
belonged to his father: and not the other,’} Claimants 
through the same,” means, claimants bogotten by the same 
mother, The meaning is, let each reccive the wealth 
of him from whose seed he sprung: and let not the 
other who sprung from the seed of another porson 
take it, 
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42, As regards also the woman's property, lot the 
son of each father take that which was bestowed on her 
by his father : and not tho other. Accordingly, Navade 
says: “if two sons begotten by two fathers, contond 
for the wealth of the woman, let cach of them take that 
which was his father’s : and not the other.”* 


CHAPTER IIT. 
PARTITION BY BROTHERS, 


1. Partition of brothors after the demise of the father 
is next explained. On this Devala says: “Let the 
sons divide the father’s estate on the demise of the 
father.” ‘The father’s estate” signifies, the properly in- 
herited from the father. Narada says : ‘“Whatevor remains 
after the father’s gifts are given, and his debts liqui- 
dated, should be divided by the sons, so that the father 
might not remain a debtor.”) ‘The father's gifts’ signify, 
what tho father promised to give. It appears from the 
passage ‘that the father might not remain a debtor,’ that 
in case of inability (to liquidate the father’s dobts at the 
timo of partition) it ought to be acknowledged bofore the 
creditors that the debts shall bo paid off after partition,* 

2. Here (it should be romarked that) (while the 
mother is alive, partition by uterine brothers is nob com- 
patible with moral duty; asisintimated by Sankhaand 
Likhita: “Since inhoritance is the basis of the family, the 
sons are not independent while their father is alive, also 
while their mother is ina similar prodicament.”| For the 


* Névade’s text indicates that the Iindus had to a certain extent the 
power of making a will-T[nansLaron, 
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"ore pameweison Vyasa says : “ For brothers 2 common abode 
is ordained, so long as both paronts are alive; but 
religious merit of them, if separated aftor their decease, 
increases,” The meaning is, because a separated brother 
performs the ceremonies enjoined by the Vedas with the 
wealth appertaining to himself alone, consequently thoio 
is an increase of religious merit of that one alone. 


k 
4, for, 


y 


8. If however (the paternal property) be distributed 
(while the mother is alive,) then the mother is entitled to 
participation. This is declared by Katyayana: “On tho 
demise of the father, the mother too partakes of an equal 
share with the sons.” 


4, Participation of an equal share too is only when 
the mother has not got woman’s property (Stridhana) 
but if she has, a half share is to be allotted to her. This 
follows from the text cited before (Ch IT §. 17). 


5. \Brihaspati describes two modes of partition oither 
with or without specific deductions (of a twentioth part 
for the oldest and so forth): “ Por co-heirs two modes 
of pattition arc ordained ; one in the order of seniority of 
age, and the other by allotment of oqual shares,” The 
phrase ‘in the order of soniority of age’ intends, specific 
deductions.) 


6. But the absence of specific deductions among the 
Sudra class, will be hereafter mentioned. 


7. (Although equal division isin conformity with the 
Séstras, still the alternative of specific deductions, taking 
place out of an excess of reverence towards the soniors 
in age is not contradictory, in the same manner as par- 
tition or non-parlition is optional (with tho coheivs.) 


cular. 1] DAYATATATTWA. 1 


8. On this Manu says : “But the eldest alone may take 
the paternal estate in its entirety : and the rest may remain 
dependent on him as they did on the father,” Also 
Névada says: “ Or the eldest brother may, like the father, 
support all the others, if they be willing: or even the 
youngest brother, if capablo (may do so); for rank in o 
family is proportional to ability.” The middlemost of 
course may be here inferred from tho analogy of the 
staff and cake. 


9, This analogy is as follows :10 gnaw the staff was 
difficult for the rat; but if that were accomplished, the 
eating of the cake which was attached to it is inferred, 
because it is the casier, so, in other cases, according to 
their circumstances, if one of associated things be true the 
othor may be rightly inferred. 


10. Consequently as thero is no distinction, Narada 
says: “ Efo, who boing engaged in the management of tho 
family performs its business, should be honored by the 
brothers with (presents such as) food, apparel and 
conveyances.” 


11, Vyasa. praises one who acts in that way : “During 
whose life Brahmanas, friends and relatives gain their 
maintenanco, his life is fruitful : for who does not live for 
his own sake ?” 


12 In Harivansa, Narada addressing Indra dos- 
cribos the evils springing from a contrary conduct: “ 0, 
Destroyor of Bala! mutual disagreement among brothers 
and friends causos only the delight of enemies; in this no 
donb (oan exist)? 


22 DAYATATTWA, OMAP, IIE 


13. Here (it is to be remarked that) Narada declares 
acommon abode by the consent of all (the coheirs). 


14. But partition is not so. This is indicated by 
Katyayana, who, after having commenced, (tho subject 
of) partition, says: “The wealth of those that have 
not attained to maturity, as also of those that have gone 
to a distant place, should without expense bo entrusted to 
the relatives, who are friendly disposed to them.” “ Those 
that have not attained to maturity” means, the minors. 


15. Tf one of the co-heirs by roason of his own 
ability, decline to take his share of the proporty inherited 
from the father or other ancestor, something should be 
given to him, be it only a Prastha of rice on his separa- 
tion, for the purpose of obviating denial in future, on the 
part of his son or other heir. This is ordained by 
Manu. “Tf any one of the brethern has a compotenco 
from his own occupation, and desires not the property, he 
may he debarred from his share, by giving him some 
trifle in lieu of maintenance,” 


16. Katyayana says: \'The visible objects such 
as a house, a field and a quadruped should be distributed: 
on suspicion of some hidden property, some test ig ordain- 
ed.” “Test” signifies, divine test} (such as ordoals by the 
balance and the like.) 


17, This text is renderod clear (by the following 
text): {‘Bhrigu declared, that visible objects such as 
household furniture, conveyances, those (quadrupeds), 
that are milched, ornaments and workmen should bo 
distributed : on suspicion of some hidden treasure. 
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resort must he had to hosha.”\“ Hlonschold furniture 
means the pestleand the like; “workmen” indicates, 
slaves; kosha signifies, a particular thing, and its meaning 
is to be searched ina, troatise on things (i. « ina voca- 
bulary); the rest is well known.* 


18 Narada says: “ For those, whose forms of initia- 
tion have not been, in tho prescribed order, porformed by 
the father, these ceremonies must he completéd with 
their paternal property. But, if no wealth of the father 
exist, the ceremonies must, without fail, be performed by 
the brothers already initiated, contributing funds out of 
their own portions.” 


19. To the daughtors however property sufficient to 
defray the expenses of marriage should be given, as is 
said by Devala. “ Wealth sufficient for marriage should 
be allotted to the daughters out of the estate of the father. 
And the legitimate daughter of one without male issue is, 
like the sons, entitled to inheritance.” Vishnu says; “But 
of maiden daughters the ceremony of marriage should be 
performed, according to one’s own inheritance,” 


20, Thus the texts which ordain the allotment of a 
fourth share (to a maiden daughter), are to bo construed 
to signify the allotmentof proporty sufficionL for marriage. 





* The divine tests are described in tho Mitakshara, Vyavahara Section, Chap- 
ter VILL, The following text of the Mitakehata m which the term dosha ocens, 
enumerates the divine teats: lost Pare cater) fraps faotcs | ) 

{mM #, Macnaughten translates this text in the following way: The balance, 
water, fio, poison and sacred Libation aro the divine tests for puugntiony(o1 the 
yemoval of suspicion ina doubtful matter.) Hore tho term foska ia rendered 
“sacred hibation,” which signifies the water in which the idol worshipped by 
the poison whose tiathfulness is tobe tested, is bathed ; the person is thon 
ordered Lo dritk a porllon of that water, 
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21. The following textof law cited in the Dwaitanimiya 
declares that the ceremonies of marriage may be perform. 
ed even by relatives other than the father: “ Let tho 
father himself or any other in his absence, according to 
the (recognized) order, porform the cight rituals, such as 
the causing of conception and tho like.” 


CHAPTER IV. 


EXCLUSION FROM INHERITANCE, 


1. [{n the next place, those that are excluded from 
inheritance (are determined.) Apastamba says: “ All 
co-heirs who are indued with virtue are entitled to the 
property. But he who dissipates his wealth by vices, 
should be debarred from participation, even though he 
be the first born.”) The meaning is, even though he bo 
the first born son, 

2. The same opinion is propounded by Brihaspati 
who says :-— “Though born of a woman of equal class, a 
son destitute of virtue is unworthy of tho paternal 
wealth. It is declared to belong to such kinsmen 
offering funeral oblations to him, as are of virtuous 
conduct,” “ Offering funeral oblations to him” means, 
offering funeral oblations to the owner; therefore 
is said “of virtuous conduct ;” “destitute of virtue” 
means, having defects inconsistent with virtue, In the 
Ratnakara the last line of the text of Brihaspali is read 
as follows :—“ Those offoring funeral oblations to him 
shall accord food and raiment to those destitute of vir- 
tue.” In this reading tooit appears as a mattor of course 
that the funoral oblations aro offered to tho ownor. 
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3. “As a man passing over water on a bad raft, 
sinks, so a person with a bad son becomes immersed in 
the deopest darkness,” 


4, Kdtyayana says: “Property is oreated for (the 
performance of) religious ceromonies ; therefore property 
should bo entrusted to porsons who are worthy of 
property, and not to women, to the ignorant and to the 
vicious,” 


5, The term “women” in the above text significs 
wives of kinsmen, and not the owner's wife and the 
like, with regard to whose succession there are special 
provisions. 


6. Also, “A son who is devoid of science, heroism, and 
the like, who is destitute of devotion and charity, and 
who is wanting in (roligious) observances is similar to 
urine and excrement,” 


%. Sankha says -—‘Te who takes the propety of the 
deceased without performing the funeral obsequies, 
should without fail perform the cxpiatory rite, which is 
ordained for the classes in atonement of murder,” 


8. ¥Dovala declares: “When tho fathor ts doad, an 
impotent man,.a lepor, a madman, an idiot, a blind man, 
an outcast, tho offspring of an outcast and a person 
wearing the badge (of religious mendicity) are not 
competent to share the heritage, Food and raiment 
should be given to them excopting the outcast, But 
the sons of such persons, being free from similar defects, 
shall obtain their father’s share of ‘the inhertlanco, 

D 
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“An idiot” is one incapable of performing religious 
duty; “a blind” signifies one who is born blind, by 
reason of the text of Manu which saya: “Likewise those 
that are blind and deaf from their birth;” “a person 
wearing the badge” is one who has assumed hypocritical 
mark of austerity. 


9, §Navada ordains; “An enemy to his father, an 
ouieast, an impotent person, and one who is afldicted 
to vieo (or has been expelled from society) take no 
share of the inheritance, even though they be legitimate; 
much less if they be sons of the wife.”) ‘An enemy to 
his fathor” is one who abuses him by beating and the like 
while ho is alivo, and who is unwilling to perform his 
funeral obsequies when he is dead. The term of which 
the translation is “ono who is addicted to vice” Itterally 
signifies, one stained with sins, But the author of the 
Kalpataru reads it as Apapdirita and explains it to mean 
one whois excommunicated by his relatives, on account 
of hejnons crimes such as murdering the king and so 
forth, ‘The author of the Prakasa, having read it as 
UVpapétaki expounds it as signifying one who has com- 
maitted sing, + 
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CHAPTER V. 
EFFECTS LIABLE OR NOT LIABLE TO PARTITION, 


1. In the next place are discussed partibility and 
impartibility, On this Vyasa says; “What aman ac- 
quires by his own ability, without relying on the patri- 
mony, he shall not give up to the coheirs, nor that which 
js acquired by learning.” 


2. Katyayana describes the wealth acquired by 
learning: “ What is gained through learning by the solu- 
tion (of a difficulty) after a prize has bean offered must be 
considered as acquired through science, and is not distri- 
buted (among coheirs.) What hasbeen obtained from a 
pupil or by officiating as a priost, or for (answering) a 
question, or for dotermination of a doubtful point, or 
through display of knowlodge, or by ( succoss in) disputa- 
tion, or for superior (skill in) roading, the sages have 
declared to bo the gains of science and not subject to dis- 
tribution, The same rule likewise prevails in the arte. 
The excess of price (of the common goods) over the 
ewrrent onc, and that which is gained through skill by 
winning from anothor a stake at play, must be considered 
as ‘acquired by science’ and not lable to partition, So 
Brihaspati has ordained,” 


8 Che author of the Dayabhiga makes the following 
explanatory comments on this Loxt — If you solve this 
well, I will give you so much money,” after such an offor if 
one solve the difficulty and obtain the prize, ib is not sub- 
ject to distribution: “ From a pupil” from. a person 
instructed by the acquirer: “by officiating as a priest,” 
received ag a foc or gratuity from a person employing him 
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lo officiate at asacrifico ; these are [ves not presents, for 
they me similar to wages: 40 a question rolative to 
science being resolved; if any ene through satisfae- 
tion, givo anything which had not been previously offered: 
also what is obtained by clearing the doubts of ono by 
whom an offor has boon thus mado: “To him who 
removes my doubts on tho meaning of this passage of tho 
Sastras, I will give this gold”; or 16 may signify a feo 
such as the sixth part or tho like, recoived for a correct 
decision between two litigant partics, who apply for tho 
detcrmination of a dubious and contested point: likewise 
what is recoived a3 a prosont and tho like for displaying 
his knowledge in the sacred ordinances and go forth : so in 
a contest between two porsons respecting their knowledgo 
of sacred ordinances, or in any other controversy whatso- 
ever concerning their respoctive attainments, what is 
gained by surpassing the opponent: likewise whore a 
single articlo is to be given, and there are many compo- 
titors, what is rocoived for reading in a suporior mannor : 
also what is gained by paintors, goldsmiths and othor 
artists through thoir skill in the arts and so forth: in 
like manner what is gained by beating another at 
gambling, All this is cxompt from being sharod with 
the rest of the coparceners. Therefore whatover is acquired 
by any (skill or) science belongs to tho acquirer, not to tho 
vost, Only to show this KAétyayana has stated at large,” 

4, Névada says : “ Ho who maintains tho family of a 
brother studying science shall take, bo he evor so igno- 
rant, ashare of the wealth gained by science,” rom tho 
singular nunber in the verb “ maintains” 1t appears that if 
a porson, by his own expense or bodily exertion maintain 
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the family of his brothor while he is studying science 
(or art,) then ho hag a right to the property acquired 
through science (or art). “Ignorant” means, illiterate. 


5. A text of Katyayana cited in the Kalpataru, in 
the Mitakshara, and in the Dipakalika, says: “ Wealth 
gainod through science, which was acquired from a stranger 
while receiving a foreign maintenance, is termed acquisi- 
tion through learning.” “From a stranger” means, from 
one different from the families of the father and mother. 


6. On this (point) he again lays down a special rule: 
“No part of tho wealth which is gained by science, 
noed bo given by one versed in learning to his unlearned 
cohoirs, but such property must be yielded by him to 
those who are equal or superior in learning,” The term 
“in Jearning” which ocewis only once in the text is to be 
construed with both; consequently a share is to be 
allowed to one equal in learning and to one superior in 
learning, not to one infetior in learning, nor to one 
without learning, ‘Versed in learning’ moans, learned, 


7. Another special rule is laid down, (by the same 
sage :) “ Tho property of brothe:n who have acquired 
loarning from tho family or the father, also that gained 
through heroism are’ liable to distribution, So Brihas- 
pati has ordained.” ‘Of this text the following explanation 
is givon in the Kalpataru and the Ratnékara ; “That pro- 
porty which is gained through knowledge and courage by 
brethern who have acquired the learning (or skill) from 
the family (that is to say) from his own family (or in 
other words) froni the patornal grandfather, uncle and the 
like or from the father, is subject Lo distribution.” 
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8. Kalyayana again ordains :“ Tho fathor is ontitled 
toa moaioly ora double sharo of a son's acquisition of 
wonlth.” “A, son's aequisilion of woalth” significa, 
woullh acquired hy axon. This follows from the follow- 
ing rule (of grammar) namely, “ A  participial affix to a 
vorb, which tansforms a verb into an abstract noun, some- 
timos boas tho sonse of a participle past paysive. 


9, ‘The {ather’s participation of a double sharo takes 
place when the acquisition is nol made with tho use of 
the paternal property, or whon it is made with tho use 
ot wbrother’s property, The acquirer however takes 
double share. But whon the brothers’ woalth is used, 
thon each of thom also takes a sharo as is intimated by a 
toxt of Vyasa which will be heroaftor quoted (§ 18). The 
father's participation of a moiety, however takes place 
according to the Dayabhaga, when tho father's properly is 
used or*when tho fathdr is ondowed with excollencies, 
Whon no othor's property is used, thon the futher takes o 
doublo share, the acquirer also as such is entitled bo two 
shares, tho rest gob nothing ; but when a brother’s wealth 
is usod, ho also trkes a share, ‘This is the oxplanation 
of the distinction betwoen a double sharo and a 
moiety, 


10, Katyayana again declares ‘(Tho commons, the 
carriage rord, clothes, and any thing thal is worn on the 
body should not be divided ; nor what is roquisite for use 
or intended for arty :so Brihaspati has doclarod.” “ Requi- 
gito for use” is what is fit for each porson’s use, as books 
and the like which should not be shaved by the loarned &¢. 
with hig ignorant coheirs, The same explanation is 
givon in the Dayabhtga, ‘Madanapérijata’ and others) 
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11. Yéjnavalkya says: “ Whatever is given by the 
parents (to any child) let that become solely his property.” 
The great Doctor Stlapani (offers the following oxplana- 
tion ): ‘“ Whatover ornaments and the like are given to 
agson or daughter become exclusively his or hers.” 


12, Narada says: “(Both what is gained by valor 
and the wealth with a wife, as well as what is acquired by 
science these three (sorts of property) are exempt from 
partition; so also any favor conferred by the father, 
“Tho wealth with a wife” signifies, the wealth received 
at tho time of receiving the wife, that is, at the lime of 
marriage: this meaning is indicated by the following 
text of Bharadwija; “And what is received with the 
wife.” If “excepting” be read instead of “both” (in 
the text of Nérada) then the text “excepting these three 
which are exempt from partition,” should be construed 
with “the rest shall be divided,” which passage occurs 
in 9 preceding text (of Narada.) Therefore (the meaning 
would bo unchanged viz.) these threo are oxempb from 
partition, 


13, [Whon an objoct, which is bestowed as a favor, forma 
the subject of gift to two persons in succession, it becomes 
tha proporty of the first donee, This follows from the 
following toxtof Yjnavalkya: “In all disputes (concerning 
property) the posterior act prevails. But in cases of 
pledge, gift, or sale the prior act prodominates,7 Here 
the meaning is that what prevails is valid. 


a4, In connection with this, also it is to be under- 
stood that an act of pledgo prevents the use of the pyro- 
perty by the owner according to his own will ; and fot that 


82 DAYATATTWA: [CHAR y, 


ibis completed by the destruction of the owner's right. 
Therefore an actof pledge whether prior or posterior is 
controlled by the predominant acts of gift and sale which 
are comploted by the extinction of tho previous owner's 
right, 


15. To this offect is the following toxt of law citod in 
the Ratntkara and others: (If after making o bailnent 
or plodge, a plodge or sale bo made, then the postorior act 
prevails,” The construction is that if afler making a 
bailment a pledge be made (of the same thing) or if after 
making a pledge a sale be mado, thon the posterior 
act ia valid.) The term sale includes gift, by reason 
of the destruction of the previous owner’s right (being 
similar in both cases.) 


16, Thus alsogif the plodgo be not redeemed by reason 
of death or the like of the seller or donor, it may ho 
redeemed by the buyer or donco, hecauso a right equal 
to that of the former owner has been gonorated by the 
sale_or gift.) In such a case ifa disputo ariso as to tho 
source of the right, then the buyer or the doneo (who is 
admitted as such) is required to prove his possession and 
not the commencement of his title. 


17, Sankha.and Lilhita declare : (“ No division of 
a dwelling-house takes place; nor of water-pots, orna- 
ments, and things not of genoral uso; nor of women, 
clothes and channels for draining water, Prajapati has 
so ordained.” / If one of the coheirs constructs a house 
or gafden within the site of the dwelling place, and 
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another does the same in a differont part, in that case 
what is constructed by each becomes his properly. So 
in other casos also, 


18, (With rogard to the property acquired (by one of 
the co-heirs) through ihe use of joint-stock, a special rule 
is propounded by Vyasa: “Tho brethorn participate in 
that wealth which one of them gains by valor or the like 
using any common property such as a weapon or vehicle. 
To him two shares should be givon: but the rest should 
share aliko.”) It should be observed that the term bre- 
thern in the text includes also the uncle and the like, 
The following explanation is given in the Dayabhaga: 
“Tf the joint stock be used by the acquirer, shares should 
be assigned to each coparcenar in proportion to the 
amount of his allotment, be if little or much, which 
has been used.” 


19, (Nor should it be alloged that by tho following 
text of Vyasa one coparcenar has no power to give, mort 
gago or soll any property: “ A singlo parcenar may not, 
wilhout consent of tho rest, make a sale or gift of the 
wholo immovable estate, nor of what is common to the 
family. } Separated kinsmen as well as those who are 
unseparatod aye equal in respect of immovables: for one 
has no power over the whole to give, mortgage or sell 
ib ” 


20. “ Because the right of property over the joint 
estate is not distinguishable fom that ovor any other 
thing, and this right is nothing clso but the capacity of 
dealing with the proporty according to pleasuro”, 

a 
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a1. “The text of Vyasa embodying a prohibition, 
however, is intended to show that a moral offence is com- 
mitted, if, by an oxercise of the right, the property bo 
transferred 10 a person of bad character; since the 
relatives would be troubled by such a procoeding :* and 
not that the sale and the like would bo invalid.” The 
above explanations are given in the Dayabhaga. 


22, The aifthor of tho Vivadachintamani expounds 
the text of Vyasa in the following way : “ When the co- 
Heirs ave separated (in moss,) but the estate, insiead of 
being distributed, continues joint, then because their 
rights are undistinguishable, onc has not power over the 
whole properly. But whon the shares ave separated, thon, 
of course, the exercise of power by one is valid.” 


22, Butinfact the taking of permission after parti- 
tion is ordained for the purpose of obviating any doubt as 
to the boundaries and the like, of what has boen divided 
as wellas of what remains joint, in the same mannor aa 
the permission of the head of tho village and of the like 
w taken, 


"23, Consequently the use of property without the 
sanction of the separated co-heixs, is valid, 


24 Thesame dostrine is propoundedcin the Mital- 
shara)by the following text: (Land passes by six 
(formalities ;) by consent of towns-mon, of kinsmen, of 
neighbours and of relatives, and by gift of gold and 
water,” i Relatives,” signify, deughter’s son and the 
hke (who are sprung from a different family ;) since, 
kinemen are separately mentioned, 





a ee 
* The author of the Dayabhaga indicates the same principl ¢ 
lew of pre-dmption 1s based, ia ace 
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25. “ By gift of gold and water.” Since the mere 
sale of immovables is forbidden by the following toxt of 
Devala: “ In regard to tho immovable ostate, sale is not 
allowed, is may be mortgaged by consent (of parties in- 
torosted ;)” and since donation is praised, in the following 
text: “Thon he who gives and he who accepts land, both 
of these perform a virtuous act and aro certainly entitled to 
go to heaven,” therofore if 2 sale must be made, it should 
be conducted for the transfer of immovable proporty, in 
the form of a gift, delivering with it gold and water 
(to ratify the donation.) This explanation is given by 
‘Vijnaneswara, 


26. But in reality, the prohibition of the sale of 
immovables is in respect of joint estate. As regards oven 
that, if support is impossible without salo, then when a 
silo must be made, it may, at the desire of the buyer, be 
conducted in the form of a gift, in ordor to obviate any 
dispute with the co-sharers. 


27, Therefore the figurative prodication of gift by 
Hérita in the following text: “And what is given to 1 
benefactor,” refers to a (sale in the form of) gift toa 
bonefactor who saves from distross (by paying tho 
consideration. ) 


As to gifts mado to any other benefactor, Daksha 
states the religious merit arising from them: “What is 
given to the mother and father, to a friend, to a disciple 
to a benefactor, to the poor, the orphan and the learned, 
becomes fruitful.” 


28, Therefore Narada says : “ Should they give or sell 
their own share; they may do all that they please, for 
they are masters of their own wealth,” 
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29. Yajnavalkya says: “TLe who recovers hereditary 
property which had been taken away, shall not give 
“it up to the copareoners : nor what has been gained by 
science.” He who recovers, with the sanction of the 
other copartners, property inherited from the fathor 
or grandfather which bad boen forcibly taken away by 
strangers shall not yield it to the othr co-sharers, 


30. \Sankha lays down a special rule regarding land: 
“and (inherited in regular succession) which had been 
formerly lost, but which a single (hoir) recovers solely 
by his own labour, the rest may divide according to their 
due allotment, having first given him a fourth part,’ 
In the Ratnuakéra it is affirmed that this text is not conso 
nant to reason because it is not cited in the Smritima- 
harnaya Kamadhenu, Périjéta, and others. This is not 
(tenable) because it is quoted in the Dayabhiga, Mitak- 
shar& and the liko. 


31, Un the Mithksharé a special rule is laid down 
regarding ancestral property which had beon lost but 
rocovored: “Though immovables or bipeds (slaves) have 
beon acquired (i, 0. recovered,) hy a man himself a gift or 
sale of them should not bo mado unless convening all tho 
sons; they who are born and thoy who are yet unbo- 
gotten and they who are actually in the womb, all 
require the means of support: the dissipation of their 
(heriditary source of) maintenance is censured,” 


32. (To this an exception (is mentioned): “ Evon 
a single (coparcencr) may make a gift, bailnent or sale 
of immovable estate at a time of dangor, for tho sake of 
the family and specially for a religious purpose,” 
“ Bailment” signifies, mortgage. | 
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33. Qyfanu declares that gift, mortgage, or sale for tho 
purpose of the family is valid even when made by a 
slave: “Tivon the most dependant may make any 
transaction for the sako of the family: ) the master 
(vomaining) eithor in his own country or a diflerent one 
should not refuse his sanction.” Kulluka Bhatia writes 
the following gloss on this text: “ While the master is 
in that place or in a different one, even a slave may 
contract debts and the like for the use of the family: 
the master should sanction the same.” 


34, Brihaspati cloarly ordains: { “The master of 
the house is liable to pay for what is taken for the sake 
of the family, by an uncle, a brother, a son, a wife 
a disciple and the dependants,”) 


85. * Manu says: “ Tho coparconers though separated 
should out oftheir own (share) pay for what has boen 
takon and oxponded for the purpose of the family, 
should the taker abseond.” From “ their own” 
signifies from their own property. 


86, Khtyayana declares: “What is taken for the 
use of the family in time of need or disoaso, or by 
reason of distrogs, is known as done through danger ; 
as also for the marriage of daughters ; and what is done 
for the benefit of the departed; all this done by o 
relative is due of the mastor,” The family must at any 
rate, be supported. In this text, the genitive in the 
phrase “due of the master” signifies the agent, thero- 
fore the meaning is “ should be paid for by the mastor,” 
This explanation is givon in the Ratnékara, 
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37. tne following is extracted from the D wyabhaga i— 
Havita says: “While the father lives, sons have no 
independent powor in rogard to tho raceipt, oxpenditure, 
and bailment of wealth But if he bo docayod, 
remotely absent, or afflicted with disoaso lot the eldost 
son manage the affairs as ho ploasos.”) (So Sankha and 
Likhita explicitly declarey “If the father be incapable 
let the eldest manage the affairs of the family, or with 
his consent a younger brother conversant with business. 
Partition of the wealth does not take place if the father 
be not desirous of it. When he is old or his montal 
faculties are impaired, or his body is afflicted with a 
lasting disoase, let the eldost like the father protect the 
goods of the rest, for (the support of) the family is 
founded on wealth. They are not independent while thoy 
have their father living nor while the mothor survives.” 
These two passages forbidding partition when the father 
is incapable of business or when he Inbours under a 
lasting disorder, direct that the cldost son should 
superintend the houschold, or a younger son who is 
convergant with business. 

38. Consent however may bo inforred from tho 
absence of prevention, This follows from a text of 
Katydyana cited in the Prayaschittavivoka ; “ When tho 
master does not prevent the gift of his own property by 
a co-sharer or even a stranger, then the gift is in effect, 
made by himself This ia ordained hy Bhrigu.” 

39. ‘To this effect is the following aphorism of the 
logicians namely, a statemont not traversed is equiva- 
lent (o an admission, 

40. Thus, such a gift becomes valid by reason of tho 
absence of' dissent, 
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CUAPTER VL 
ASCERTAINMENT OF A CONTESTED PARTITION, 


1. The determination of a doubt regarding the fact 
of partilion having been made is next explained ; 
Sankha ordains : “ Should a dowbt arise on the subject of 
partition of the wealth of kindred, the family may givo 
evidence, if the matter be not known to the relations 
sprung from the same race.” “ A doubt on the subject of 
partition of the wealth of kindred” intends, a doubt on the 
subject of partition of what isliable to be distributed among 
the kindred, i. ¢. a doubt regarding tho fact of a partition 
having been made, and a doubt regarding the liabi- 
lity of a particular property to distribution, “Tho 
family” i, e. the cognates, and only in their default, a 
stranger may give evidence, 


2. (Brihaspati describes a deed of partition: “The 
brothern iyho are soparated, however, of their own accord, 
execute an instrament of distribution (at the time of 
soparation) : this (instwumont) is called the deed of 
partition.” 

8 A text of Brihaspati cited in the Vyavahara- 
matrika declaros : “Should a village, a ficld and a gardon 
qo written in (conveyed by) a single instrument, all 
those become enjoyed by the possession of a single 
portion.” {[nstrumont signifies a writing and the like. 


4, But in the absonco of enjoyment of even a singlo 
portion, there js a loss of the whole of what forms the 
subject of sale and the like, This is declared by the 
same (sage): “Title to immovable property which is 
freceived ab partition or by purchase, or which is an- 
castral or granted by the king becomes camploted 
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by enjoyment, but is lost through negloct (of enjoyment.) 
Te who enjoys unmolosted (tho property) as soon as it 
is received, has his tille completed, but loses it, if he 
neglects,” What is received al partition, by purchase 
and the like, passes to the coparcener, the vendeo, and tho 
liko, whon followed by possession, but loss arises if onjoy- 
ment be neglected, 


5. (Narada says : “ Gift and acceptance of gift, cattlo, 
grain, house, field and attendants must be considered 
as distinct among separatod brethern; as also diet, reli- 
gious duties, income and expenditure. Separated and not 
unseparted brethorn may receiprocally bear testimony, 
become sweties, bestow gifts, and accept presents, Those 
by whom such matters are publicly transacted with 
their co-heirs may be known to be separate even without 
a deed of partition,” 


6. Tor the same reason Yajnavalkya says: “ Bre- 
thern, also husband and wife, likewise fathd} and son 
cannot, when nob separated, boar testimony, become 
surety or contract dobt,” i, 0, reciprocally. 


7. (Although there is no partition botwoon ‘husband 
and wife, and the absenco of partition is indicated by 
Apastamba: “Also in fruits of pure and impure acts’ 
(equal shares) ; also in discussing wife’s right, her right 
is declared to extend during his lifetime to every pro- 
perty belonging to her husband ; also in the Sraddhaviveka 
it is declared, “that property lics between husband and 
wifo,” i.e, belongs to two masters, namely, husband and 
wife: still husband and wifeare enumerated in tho 
above text of Yajnavalkya because it is ordained in tho 
following toxt of the same sage, that when the father 
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distributes shares among his sons, he should allot one 
toa sonless wife: “Should the father make his sons 
participators of equal shares, he should allot like shares 
to his wives,” ) 

8.\' The wife and the son and the slave, these threo are 
incapable of holding proporty.” From the declaration of 
incapability of holding wealth asin the text, it is argued 
that the expression of the absence of partition (betweon 
husband and wife,) by Apastamba, is to indicate the wife's 
right to every Vedic ceremoney, she being an indispen- 
sable associate, \ \ 

9, (‘This argument is not tenable. Because in tho 
latter half of the same text which runs as followes: 
“What they acquire becomes his property, whose they 
are,” is ordained the absence of independence of the 
wife and the rest, regarding oven thoir self acquired 
property without the permission of the husband and the 
like; also because there is a separate enumeration 
(of religiofs acts) in the latter part of the text of Apas 
tamba\viz, “Likewise also in the fraits of pure and 
impure acts.” 

10. Therefore as the prohibition, namely, “ thero is no 
partition between husband and wife” implies the exist- 
ence of previous partition, consequently the common right 
of both over the same property is indicated. 

11, Otherwise in the absence of the common right 
of both, partition itself would be unreasonable; Conse- 
quently there would not have beon the prohibitory 
proposition. 

12, This is also tho meaning of the unity (of husband 
and wife) declared by Laghuharita: “ Because she at- 
tains Lo unity (with hoy husband) through clarified bulter, 
sacred text, burnt offering and'religious observances.” 


F 
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CILAPTER VIL. 


THE SITARE OF ONE WILO WAS ABSENT AIP MOG IM 6 
OF PARTITION. 

i. Allotment of a share toa rolative returning aftor 
a long residence abroad is now discussed, On this 
Brihaspati declares: “If a man leaving what is 
common to the family, reside in another country, his 
share must no doubt be given to his male descendants 
when they return, Be the descendant third or fifth 
or seventh in degree, he shall receive: his hercditary 
allotment on proof of his birth and namo\ To the 
lineal descendants, when they ,appear, of that man whom 
the neighbours and old inhabitants know by tradition 
to be the proprictor, the land must be surrendered by 
his kinsmen, The enjoyment by strangers tor threo 
generations no doubt creates a title. The same is not 
truce of descondants of the same family until tho discon- 
tinuance of Sapindaship. But a house, a field a shop 
and the like belonging to a friend, a relative or a kin- 
dred, enjoyed by one who is not the owner, are not 
lost through that enjoyment. A. thing enjoyed even 
for a long time hy ono related through marriage, by one 
versed in the Vedas, by the king or his minister docs not 
however become his property.” 


“Common to the family” signifies property which 
is common to tho family. “ strngors” moans those that 
are different from those that are descended from the 
family, 

“One related through marriago” is the son-in-law. 


These explanations are found in the Vivadachintamani, 
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2. Warada says: “That cannot be taken away 
which has been enjoyed though without title, by the 
three (ancestors) previous to the father, and which 
has descended in succession through three generations.} 


In this toxt “ previous to the father” signifies 
ancestors beginning with the father, by reason of the 
text which says: “ The fourth shall take.” 


8, Vyasa distinguishes enjoyment: “ When the father, 
grandfather and greatgrandfather are alive, the enjoy- 
ment by them during their joint lives is recognized as 
that of one generation.” 


Simultaneous enjoyment though oxtending to a 
period of sixty years is not tantamount to an enjoyment 
of three generations ; since as in that case only the great- 
grandfather is independent, the enjoyment is considered 
to be his, Then if it be asked what denomination does 
that enjoyment bear ? This is answercd by the passago 
‘is considered that of onc generation:” 


4, Vyasa doseribes what is to be considered as an 
enjoyment of three generations: ‘When the great- 
grandfather enjoys and after him his son, and after 
thom tho fathor, then a person’s enjoyment is said to 
extend to three generations,” 


5. As to the poriod to which the enjoyment of each 
should extend, Vyasa declares: (“When the owner 
enjoys without obstruction for a period of twenty years, 
that enjoyment is said to extend 10 one generation; twice 
that poriod is called as oxtending to two generations, 
thrico that period, extending to three generations.’ In 
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such a case the origin of tille it is nob necessary to 
enquire.” 


Tere “ without obstruction” implies in the presence 
of the opposite party. 


The onjoyment for sixty yoars is in unison with 
what is expressed in this text; therefore nogloct for a 
longer period determinos the right. 


6. Brihaspati too says: (He who purchases land 
shall, when his right is contested, prove in a court of 
justice both his title and possession: but hig son shall 
prove only possession, his grandson or any other remote 
descendant necd prove nothing.”: 


7. Yajnavalkya ordains: “ He by whom an acquisi- 
tion of property is made, must when sued, rocover the 
same (by evidonce of title;) but neither his son nor grand- 
son (need do the same ;) for in their case the enjoyment 
is the most essential (evidence.) 


8. ,Katyayana ‘describes the enjoyment which is 
(legally) valid (for the purposo of dispensing with the 
evidence of title :) ¢ Hnjoyment is held to consist of 
fivo elements namely, the source of right, long poriod, 
the absence of interruption, the absonce of adverse claim 
and the presence of the opposite prrty.”\ 
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CHAPTER VIII. 


1. The distribution of that, which was concealed 
at the time of partition, but is alterwards discovered, 
shall be now taught On this Katyayana says: “Tf 
the father be deccased let tho sons meeting together 
divide, with their brethern, whatevor was concealed by 
any of the co-heits, Effects which are witheld by them 
from cach other, and property which has been ill 
distributed, being subsequently discovered shall be dis- 
tributed in equal sharos, (So) Bhrigu (has sedans 

Because the phrase “subsoquently discovered” i 
inserted in the text, therefore without the discovery 
by means of human proof, of anything concealed, neither 
a redistribution may be made nor recourse may be had 
to divine proof. Otherwise, there cannot be a perfect 
distribution in any case, if divine proof be not resorted 
to ; since, through the influence of the witch Suspicion, 
some offocts may be deemed to lie somewhere concealed, 
The phrase “ill distributed” shows redistribution of 
what has boen imperfectly distributed. 


2. ( The following text of Manu, Narada, Brihaspati 
and Katyayana, refers to a caso of perfect distribution : 
“Only once may a distribution of shares take place, 
only once’ may a maiden be given (in marriage) only 
once may the same article bo givon (by an owner): these 
three may occur but onee}} 

8. Likewise the following text of Brihaspati cited in 
the Ratnakara, namely : “ Whatever has been enjoyed by 
a co-heir as his share shall not be interfered with. Should 


ho, who has signified his assent to a distribution, litigate 


46 DAVATAITWA, [CatAR, vette 


again, the king shall adjudge his own share to him, 
and shall punish him, if he porsisia in litigation,” refers 
to an optional inoquality in the shares, but not to an 
imperfect distribution caused by orror and tho like, 
This is indicated by tho insertion, in the text, of the torm 
“ assent,” 


4, From the phrase “subsequently diseovered ” ($1) 
it appears that the distribution takes place of that alone 
(which is subsequently discovered): hut what has been 
once divided neod not be distributed again, 


5. The phraso “ in equal shares” is ingorted (§ 1.) 
with a view to obviate any such argument as that 
by reason of his concealmont, no share or @ small share 
should be allotted to him who witheld. 


6 “ Bhrigu” (§1.) io ‘has ordained’ to which 
the accusative is the meaning of the whole seutonee, 


7. \Biswarupa, Halayudha and others offer the 
following explanation (of the text of Katyayana) 
namely :~-[nasmuch as the distribution of what is 
subsequently discovered, follows from the very fact of 
there haying been no distribution of it, the text (§ 1.) 
was intended (by the sage) to show that the offence of 
theft is not committed in such a case) 


8 What they intend is that the import of the verb 
“to stoal ” is inapplicable to a case of concealment by 
a co-heir. Because it is clear from the torm “another” 
in the text of Katyayana which says: “Stouling is 
defined to be the taking of another's proporty,” that 
the ownership of another must be exclusive of the 
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ownership of the taker. As for instance, if the Mudga 

bo unavailable, then the Masha would be the substitute 

for it: consequently the use of the Masha is prohibited 

by the text: “ The Masha is not fit for sacrifice,” Hero | 
the prohibition refors to the thing composed of the consti- 

tuent parts of the Masha alone, but not to that formed 

of the constituent’ parts of both the Masha and the 

Mudga, Similarly, in this case too, theft is committed 

by the taking of effects belonging to another exclusively, 

but not by the enjoyment of joint property which 

is common to himself and the others, Also because, of 
what is common and whatis exclusive, what is exclusive 

is the sooner understood, 


9. Consequently theft is committed by stealing 
property, distinctly knowing it to belong to another, 
and not by using auother’s property mistaking it for his 
own, This is the opinion of Jinendra and the authors 
of the Dayabhaga and the Prayaschittavevika, 


10, ‘Their assortion, that the appropriation of another's 
property by mistaking it for his own is not theft appears 
unsatisfactory, for it is at variance with the following 
story of Nriga in the Bhagabat :--A cow belonging to 
cortain eminent priest, strayed into my herd of kine, and 
being confounded with them was given by me, ignorant’ 
of the circumstance, to 1 manof the sacerdotal order, 
The owner seeing her led away, claimed her for his own ; 
and the other replied, sho was inine by gift, Nriga gave 
her tome, The priests contending addrexged me, setting 
forth their claims: You are the giver, said the one ; the 
lawless taker, said tho othor, Hearing this, I was con- 


’ 
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founded. Vor that sin T was transformed into a lizard 
since which time 1 have seen myself, O Lord! in this 
degraded form. 


11. But ifmany rings belonging to divers persons be 
mixed together, it is no thoftif one soll anothor’s ring by 
mistake for his own, in consequenco of their similarity ; 
for they were placed togethor undor the conviction, thal, 
in the case of many avticles which have no diserimina- 
tive mark, as cowrics and the like, belonging {to 
different persons, being intermixed, no offence is commit- 
ted if they aro reciprocally used by « sort of barter: clse 
a person would not do so under the apprehension of 
offence. But if through dishonesty anything is so 
placed for profit, thon theft is committed. 


12, The following passage of the Matsyapurana relates 
to a case like this: {The man who, through ignorance 
males a salc of another man’s chattcls is faultless ; but 
avilfully doing so he merits punishment as a thief} This 
text intends that punishment shall not be infliclod upon 
one who does so through ignorance, 


13, \'Pherefore theft is the disposal of property 
which is the subject of the exclusive right of another 
person without such person’s consont and with the 
intention, “this is mine, and shall be disposed of accord- 
ing to my Pee) 


14. Sometimes it is mental, consisting of the intention 
only. Tn other instances it is corporeal as an actual 
gift or sale or the like. 
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15. But such a theft is not possible in the case of 
the property of the undivided brothors and the like: for 
then it cannot bo distinctly ascertained’ “ this is mine and 
that is another's.” 

16. To the same effect is the following text of 
Katyayana : “ Effects which have been stolen by a co-heir, 
he shall not be compelled by violence to restore. A. 
coparconar is not liable for the use of any article which 
belongs to all the undivided kinsmen,” Here “ stolen” 
is used metaphorically. He should be persuaded to 
restore by gentle means but not by violence,—Should 
an unseparated Kinsman consume a greater portion, he 
shall not be roquired to reftind the oxcess. 


17, Thus also there is no offence in taking a treasure 
which is found; for it is a thing of which the owner 
is lost, So Manu declares: “When the king finds a 
treasure he shall bestow half of it to Brahmanas, But a 
learned Brahmana (finding treasure) shall appropriate the 
whole of it, because he is tho lord of all, If troasuve is 
discoverd by any other, the King takos a sixth ofit. 
But a discovorer who gives no information to the king, 
and is detected, shall bo bound 1o disgorgo it 1o the 
king and shall moreover be liable 10 punishment, 


18, Such is not the case with associated traders : 
for no toxt indicates it, On the contrary, it is directed 
by the following text of Yajnavalkya, that a fraudulent 
partner shall be dismissed without profit: “ Shall turn 
out a decoitful (partner) profitless.” Traders have not, 
as in the case of inherited effects, a right vested 
in soveral persons with respect to the samo chattel. 
But, by reason of intermixture their right of property 
in the goods ig only uncertain. 

& 
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CHAPTER 1X, 
SERIDUANA OR WOMAN'S PROPERTY, 

1, Stridhana or woman’s proporty is now doseribed 
On this Katyayana says: “The wealth which in earned 
by mechanical arts, or which is reecived through 
affection from a stranger, is subject to her husband's 
dominion; the rest is pronomncod to be the woman's 
proporty.”>) What is roccived from a strangor, that is 
from a person not sprang from the family of her fathor 
mother or husband, and what is earned by mochanien. 
arts aro subject to the husband’s control. Tfonco though 
the goods bo hers, they do not constitute woman’s pro 
perty, because she has not independent power over them, 
Buta woman's right is complete in other descriptions, 
of property, excepting these two; for sho has the sole 
powor of gift or other alicnation. 


2 Manuand Vishnu declare: \Tho hoiva should 
not divide an ornament worn duritig hor husband’s 
lifetime: thoy are dograded if they partake of ity’ 
Medhatithi explains this toxt in the following way: 
An ornament or the like though not given by the hus- 
band, but put on with his sanction, becomes the propurly 
of the wife by that act alone, 


3, Katyayana says: {That which is received by a 
married woman or a maidon, in the house of her husband 
or father from her husband or from her parents, is termod 
the gift of affectionate kindred Tho indopendonce of 
wwomon who have recoived such gifts is recognised in rogard 
to that proporty : for if, was givon by tho kindrod for thoir 
maintenance and to soothe thom. The power of womon 
over the gifts of thoir affectionate kindred is declarod 
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by all the sages, both in vespect of donation and sale 
according to their pleasure.” What is obtained from 
kind relatives of her father, mothor or husband is called 
the gift of affectionate kindred. “To soothe them” 
that is, out of kindness towards them. 


4, Navada says: \What has boon givon by the 
affectionate husband to his wife, she may, even while 
he is dead, consume or give it away according to her 
pleasure, excepting immovable property.” From the 
adjective “givon by the husband,” it appears that 
immovable property other than that given by the 
husband may of course be given away, 


5. Olherwise it would be contradictory to what 
Katyayana says viz, “According to hor pleasure, 
even in immovables,” 


6, {Katyayana cited in the Kalpataru and Ratnakarw 
doclaros: “She who is malicious, or shameless, or 
dissipator of wealth or adultorous is not ontitled to 
woman's property.) 


7% Yajnavalkya says: “A hushand is not, if 
unwilling, bound to make good the proporty takon by him: 
at atime of famine, or for the porformance of. a reli- 
gious ceremony, or during illness or while under 
yegiraint,” “Restraint” is, whon the creditor and the 
like (forcibly) obstructs the preparation of food, 


8 But (if taken) in any other circumstance, tho 
following rulo propounded by Katyayana is to be 
followed: “Noither the husband, nor tho son, nor the 
father nor the brother are cnlitled to the appropriation 
ox disposal of woman's property.” 


82 DAYATATTWA. (omar, x 


CHAPTER X. 


SUCCESSION 'lO WOMAN'S PROPURTY, 


1. In the next placo succession to woman’s proporty 
is explained, On this Dovala says: “A. woman's 
property is common to hor sons and maiden daughtors, 
when she is doad ; bulifshe leave no issue, hor hushand 
shall take it, her mothor hor brother or her fither.” 

9, ‘Hore oqual right of sons and maidon daughters is 
indicated by the conjunetive compound (sons and maidon 
daughtors), 

8. In default of the one, the proparby goos to the 
other. 

4, On failuro of both of them, tho succossion do- 
volyes, wilh oqual right, on tho married danghtor who 
has a son and on hor who is likely to havo ono, for thoy aro 
capable of conforring spiritual bencfits on thoir mothor 
through tho instrumentality of their sons who can prosent 
fimoral oblations to tho manos of their maternal grand. 
father which ave sharod by tho deceased, This is doulared 
by Satatapa: “Tho mothor partakes of whatover 
is, after tho ceremony of Sapindikarana, prosonlod to 
the manes of the ancestors.” 


5, So also Narada says: “On failure of tho son 
the daughter inhorits; for sho oqually continues the 
lineage,” 

6 Consoquontly, ,on default of danghtovs of this dos 
cription, succossion devolves on tho son’s fon. 

7. >On his default the properly goes lo tho daughtor's 
gon, sinco the daughtor’s son is, in the following toxt of 
Manu, doclarod lo be similar to 2 son’s son; “ Also tho 
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son ofa daughter delivers him in the next world like 
the son of a son ;” and since it is logically consistent ; for 
the married daughter is debarred from inheritance by 
the son, therefore the son of the debarred daughter, 
should bo excluded by the son of the person who bara 
her claina, 


8 ‘On his dofault tho son’s grandson (succeeds), 
bocauso he presents oblations which she (the decoased 
proprietor) partakes of, 


9. On failure of these, tho barren and the widow 
daughters succecd to their mother’s property ; since they 
too are her children. ' 


40. ' On their default the property devolves on the 
husband, 


11.4 This howevor does not refor to the property 
which was givon by the parontal; for ta that the brother 
succcads (in proferonce to the husband.) To this effect 
is the following toxt of the senior Katyayana: “ Immo- 
vable property which has boen given by the parents to 
their daughter, dosconds always to her byothor, if sho 
die without leaving issuo,” 


12, : But to the property received by the mother af 
the time of hor marriage, tho maiden and tho married 
daughters succeed notwithstanding the sors, by reason 
of the toxt of Vasishtha which says: “ Let the females 
share Lho nuplial prosents of their mother, 


18. “A woman's separate properly gocs to her 
daughters, maiden and thoso not actually married,’ 
From this text of Gotama, it Jollows thal the nuplial 
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presents descond first lo the maiden, that is, unaMancod 
daughters ; in their default to those daughtors, that are 
affianced but not actually married: on failure of those 
thoy appertain to the married daughtors impliod by the 
torm “and” ; because il is first gonorally laid down,“ A. 
woman's property goos to hor daughtors,” but tho con- 
cluding portion namoly “maiden and thoso not actually 
married,” is intonded to shew the order of succession, 


14. (Manu clearly says: “ Proporty givon to the 
mother on hor marriage (yautuka) is exclusively tho 
share of her unmarried daughter. *\ Hore tho word 
“ yautuka” is derived from the vorb “ yu” signifying “ bo 
unito :’ and tho union of husband and wife arisos from 
marriage, since this is indicated by tho following sacrod 
text (recited at the timo of martingo) ; ‘What is thy 
hoart, let that bocome mino, and what is my hoart let 
that become thine,” Tho reading “ Yautaka” is oqually 
correcl, Tho latter is adopted by Vachaspatinigra and 
Rayamukuta, 


15, ‘The time of marriago moans time, provious 
and postorior to the actual timo of marriage, This is 
described in the treatise on marriage to bogin from 
the Sraddha for prospority, and to end with the 
ceremony of prostrating bofore tho husband. 


16, ¥As for the passage of Manu; “ Tho woalth of a 
woman which has boon in any manner given to hor by 
her fathor, lot the Brahmani daughtor take: or lot it 
belong to hor offspring ; ” since the toxt specifies “ given 
by her fathor”, the moaning must bo that property which 
was given lo her by hor father, oven at any olhor time 
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than that of the nuptials shall belong exclusively 10 her 
daughter: and the term Brahmani signifies any 
daughter, Or the text may signify that the Brahmani 
damsel boing daughter of a contemporary wife, shall 
take the proporty of the Keshatriya and other wives 
dying childless, which had boen givon to them by their 
fathers. The precept, however, which directs that the 
property of a childless woman shall go to her surviving 
husband, does not Here take cffect, 


17. | On default of these the son succeeds: since 
Manu gays: “On failure of daughters, the inheritance — 
goes to sons, ? 


18. Similarly also other texts declaring tho succession 
of daughters previous to that of sons refer to this des- 
eription of woman’s propeity. 


19 (On failure of sons and tho others a woman's 
nuptial presonts go to the husband if tho marriage cere- 
mony was of any of the five forms beginning with tho 
Brahma; but if it was of any of the threo forms begin- 
ing with the Asura, the proporty appertains to the mothor 
and on hor default to the father. ' 


20 <As is declared by Manu: (‘ It is admitted that 
the proporty of a woman marricd by the coremonics 
called Brahma, Daiva, Arsha, Gandharva and Praja- 
patya, shall go to hor husband, if sho dio without issue. 
But hor wealth givon to her on marriage in the form 
called Asura or in either of the other two (Rakshasa 
and Paisacha) is ordained on hor doath without issue 
to bocome the property of her mothor and father.” 
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21. Baudhayana declares tho order of succossion 
to the property of a maiden : * Tho woalth of a maiden, 
leb the uterine brothers thomsclves take: on fuiluro 
of thom it shall bolong to tho mother: or if sho bo 
dead, to the father, '} 

rd 


22. Since order is exprossed in this text, thorofore in 
tho previous text (§ 20 .) “the mother and father ” suc- 
ceed in the ordor in which they’aro read, but uot jointly 
agreeably to the conjunctive compound, 


23, Brihaspati says :—The mother's sister, the wife 
of the matornal uncle, tho wifo of the paternal unclo, tho 
father’s sistor, tho mother-in-law and tho wife of an elder 
brother are pronounced to be similar to the mother, If 
they have no issuo of their body, nor gon (of a rival 
wife ) nor daughter’s son, nor son of those persons, tho 
sistor’s son and the vost shall take their proporty, 


24, Both sons and daughtora aro included by the 
term “issue of the body :” by “son” is meant tho son 
of a rival wife ; fora passago of law declares: “Tf 
among all the wives of the same husband, one brings 
forth a male child, Manu has declarod them all, by 
means of that son, to be mothors of malo issuo.” Nor is 
the torm “son” moant to be in apposition with “ the issue 
of the body; ” for it would bo suporfluous, and tho 
sister’s son or any othor romote heir would have the 
right of succession, although a son of a contemporary 
wife bo living: “son of these persons ” comprise the 
son’s son and the rival wifo’s son’s son, but not the son 
of a daughter's son ; sinca ho docs not presont oblations 
to the manes of hor husband, which she partakes of, 
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25. Hore agrecably to what has beon said before, 
the rival wife’s son and grandson suecced after the 
daughtox’s son and the others, Bul it should not be 
assorted that they take on failure of the husband, father 
and the rest montioned before ; because the husband and 
the vest have no capacity to present oblations which are 
enjoyed by tho decoased proprictor. ; 


26. | Thorefore, on failure of these down to the grand- 
son of the rival wifo, Wwho are indicated by the term “ nor” 
in the phrase “nor son of these porsons;” also on 
failure of tho relatives beginning with the husband and 
ending in the father, who are mentioned in the following 
toxt of Devala : € A woman's property, when she is dead. 
becomes the common inheritance of the sons and the 
daughtors : in default of childron, let the husband, mother, 
brother or father, take,” the succession to woman's 
property dovolves on the sistor’s son, the husband’s sister's 
gon, the husband’s brothor’s son, tho brother’s son, the son- 
in-law and the husband’s younger brother, in proforence 
to tho father-in-law, the husband’s elder brother and the 
like. Since thoro is no other way of reconciling the Loxts, 


27. On this subject, tho following text of Manu, in 
the chapter on Inheritance, dgclares: “ To threo ancestors 
roust libation of water be given at their obsequies ; for 
three, is funoral oblation of food ordained ; the fourth is 
tho giver of oblations; but tho fifth has no concern in, 
them.” ‘Yajnavalkya declares : “ Among these the givor 
of oblations is tho heir;” and in tho text of Brihaspati 
(§ 28) the sonship of tho sistor’s son and the rest, is indi- 
cated by the passage, “ are pronounced similar to the 
mother,” 

rh 
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98, The only reason for selling oul in the chapter on 
Inhoritance, the capacity of presenting oblations, is to 
show that tho proforence ag regards succossion, depends 
on the capacily of conforring a groatcr amount of spiritual 
benefit, on the deceased proprictor, 


29, Salatapa ordains :~—A sistor’s son should prosont 
oblations to the manos of his maternal uncle: and a ma- 
ternal uncle, should perform tho funeral obsequies of his 
sister’s son; also oblations should be presented to tho 
manes of tho fathor-in-law, of tho spiritual preceptor, of 
a friend and the matornal grand-fathor, likewise of the 
wivos of these persons: this is a soltled rule amongst those 
who are convorsant with the Vedas, 


80, Agreeably to this text (and for the preceding 
yveagon) it must bo admitted that the order of succession 
among those six (sistor’s son &c.) is regulated by tho 
different degroos of bonelit derived from thoir oblations ; 
since the order indicated by tho senso is of greator woight 
than the ordor of reading, Othurwiso succossion would 
devolve, laxt of all, on the younger brothor of tho husband 
contrary to the opinion and practice of venerable persons. 


81. Thorofore’ first of allthe husband’s youngor 
brother succeeds to tho property of his elder brothor’s 
wife because he isa Sapinda, also because ho prosents 
oblations to her and her husband, as well as to thogo 
to whom ber husband was bound to prosent.\ 


32, On his default, the sons of the husband's younger 
and elder brothers succeed ; bocause they are Sapindas, 
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and because they present oblations to her and her husband 
as well as to two generations of ancestors to whom her 
husband was bound to offer oblations, 


33, °On thoir default the succession dovolves on the 
sister's son} because though he is not a Sapinda, still he 
presents oblations to her and {o her father and two ances- 
tors, to whom her son would have presented funeral 
repast. 


34, In his absence the husband’s sister's son} suc- 
ceeds ; because he presents oblations to the three ances- 
tory of her husband, which her husband would have 
offered, and because he presents oblations to her and her 
husband. He is postponed to the sister’s son ; inasmuch 
as they respectively oceupy the places of the husband 
and the son, and tho husband is inferior to the gon, it is 
reasonoble that their superiority and inferiority should 
he similarly determined. 


35, (On his default 2 woman’s property goes to her 
brother’s son,; becausc he presonts oblations to her, to 
her husband and to her three paternal ancestors to whom 
her son would have presented oblations. 


86, (On his default the son-in-law succceds; because 
he presents oblations to her and to her husband.) * 


87, The succossion devolves in the above order : the 
passage “sister's son &c. ” onumorates the heirs but not 
tho order of succcssion. 

38, On failure of those six, tho father-in-law or the 
liko succoods, according to his proximity of Sapinda- 
ship. 
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89. It must not be supposed that the toxt “mothor’s 
sistor &,” (§28) is applicablo whon there is a failure 
of tho Sapindas: for in this onumeration of succossors, 
tho husband’s youngor brother, his son and tho gon of 
tho husband’s eldest brothor are included, but the hus- 
band’s father and eldest brother who are nore proximato 
avo oiitied, 





CHAPTER XI. 


SUCCESSION TO TILE ESTATE OF ONE WITO LEAVES 
NO MALE ISSUE. 


1. In the noxt placo are determined tho heirs to the 
ostato of one, who leaves no male issuo. 


2, Yajnavalkya says -~-The wifo and the daughtors, 
also both paronts, brothors likowiso, and their sons, gon- 
tilos, cognates, and pupil, and a fellow-studont : on failure 
of the first among these, the next in order is hoir to the 
estato of ono who departed for hoavon, loaving no malo 
issuo, ‘This rulo extends to all classos. 


8. Luikewiso Vishnu says :—-Tho woalth of him, who 
leavos no malo issue, gocy to his wife ; on failure of hor, 
il devolves on tho daughters ; if thore be nono, it belongs 
to the fathor ; if he bo dead, it appertains to the mother; 
on failure of hor, it goos to the brothers; after them it 
desconds to the brother’s gon ; if nono oxist, ib passes to the 
kinsinen ; in thoir default, it devolves on relations ; and 
for want of all those heirs, tho property oscheats lo the 
king, excepting the wealth of a Biabmana. 
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4. In tho above toxt the terms “ male issue” indicates 
sons, grandsons and great-grandsons ; because they equally 
present oblations at funeral obsequies. 


5, Accordingly, in a toxt Baudhayana, after mention 
ing sons, grandsons and groat-grandsons, says, “male 
issue of the body boing Icft,- the property must go 
to them,” 


6. That text runs as follows :—The paternal great- 
grandfather and grandfather, the father, the man him- 
self, his brothers of the whole blood, his son by a woman 
of the same tribe, his grandson and his great-grandson : 
all these partaking of undivided oblations axe pronounced 
Sapindas. Those who share divided oblations are called 
Sakulyas. Male issue of the body being left, the property 
must go to them. On failure of Sapindas or near kindred, 
Sakulyas or remote kinsmen are heirs, 


7. Tho meaning of tho passage is this :—Since a per- 
son (whon deccased) parlakes of the funoral oblations pre- 
sented to the three ancestors beginning with the fathor, as 
participating in the offerings at obsequios ; and since tho 
threo doscondants present oblations to the deceased ; and 
sinco he, who, while living, prosonts an oblation to an 
ancestor, partakes, while docoased, of oblations presentod 
to the same porson, as participating in the offering at 
obsequios: thoreforo tho middlomost (of tho seven) who 
while living offered food to the manos of ancestors, and 
when dead, partook of offerings made to them, becomes 
the object to which the oblations of his descendants were 
addrossed in their lifetimo, and shares with them, when 
thoy are decoased, tho food which must be offered by tho 


62 VAYATATIWA, [ear X, 


daughter's son and the like, TLenco, those ancestors, to 
whom ho prosented oblations, and those decondants who 
prosont oblations to him, partake of an undivided offering 
in tho form of (pinda) food at obsequies, ‘Porsons, who 
do partake of such offerings are Sapindasy. But ono 
distant in tho fifth dogreo noithor gives au oblation to 
the filth in ascont nor sharos tho offorings presonted to 
his manos, So, tho fifth in doscont noithor gives an 
oblation to the middle porson who is distant from him in 
the fifth degree, nor partakes of offurings made to him. 
Therefore threo ancestors from the grandfather's grand- 
father upwards, and three doscondants from tho grand- 
son’s grandson downwards, aro donoiminatod Sakulyas, 
ag partaking of divided oblations, inasmuch as thoy do 
not participate in the samo offerings, 


8 Ithas boen bofore obsorved, that this relationship of 
Sapinda (extending no further than tho fourth dogroa) as 
well as that of Sakulyas, is propounded relatively to 
inhorilence, But relatively to mourning, marriage and tho 
like, those too, that partalo of the romnants of oblations, 
ave donominated Sapindas, This has boon oxplainod 
in the Suddhitattwa. 


9, Katyayana cited in tho Ratnakara, clearly statos 
the ordor of succossion of the son and the liko: “If an 
undivided son dies, his son should be made a sharor of 
tho inheritance, He, who has not received livelihood 
from his grandfather, shall tako his paternal sharo from 
his uncle or his son, But only tho same share of pro- 
porty helongs to all tho brothom (doscendod from the 
son.) Likewise also his (grandson's) son shall take, 
Succession devolyos nol on a moro romote desvondunt,” 
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10, Tho meaning of the passage is :—If any one of 
the brothern ceases to live, then his sharo should be 
allotted to hisson, If the decoased leaves more sons 
than one, then his share should be equally distributed 
to thom. Likowiso his (gvandson’s) son shall take. His 
(greal-grandson’s) son’s share ceases. 


lj. This however relates to a case in which the 
sharors dwell together, As Devala declares: “ The 
rule is, that the redistribution of inheritance among - 
unseparated or separated kinsmen who dwell together 
takes place down to the fourth descendants.” Tho re- 
distribution, taking place among separated brethern who 
dwell togother or are re-united extends asin the case of 
unseparated ones to the brother or his son or grandson 
but oxcludes the great-grandson who is the fourth in 
descent, 


12. The allotment of shares to thoso who are even 
seventh in descont as has been said before, (however,) 
volates to those that roturn from a distant place, (Ch, VIL.) 
Consequently no contradiction is incurred, 


13. Thorofore on failurp of descendants down to the 
groat-grandson the widow succeeds to the estate (loft 
by her hushand,) 


td, Asis declared by Katyayana: “The wile may, 
aftor the doath of her husband, uso the estate of her 
husband according to her pleasure: but shall, while he 
is alive, preserve it or entrust it 10 his family. The 
sonless (widow) keeping unsullied the bed of hor hus- 
band and porsovering in religious observances, shall with 
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moderation, enjoy (the property of her hushand,) After 
hor, his kinsmon shall take.” “ According to hor plea 
sure,” intonds, for the purposes of religion, 


15, Likewiso Vyasa ordaing: “O swoolfaced! a 
woman, who is always assiduongs in tho performance of 
religious obsorvancos, conveys (lo & rogion of overlast- 
ing bliss) both horsolf and her husband abiding in 
another world.” 


16. A toxt of law cited in the Madanaparijata is as 
follows: “ Whatovor is most dosirablo in the world, and 
whatovor was most liked by the husband should be 
bestowed on a imeritovious an, by a wonian dogivous of 
gratifying her (deceased ) husband. ” 


17, “Mceping unsulliod tho bod of her husband ” in- 
tonds, ono who knows no other man than tho husband. 
Accordingly, in that part of tho TLarivansa which troats of 
religious observances, ib is said; “ O auspisious Arun. 
dhali! of unchasto womon, all good acts consisting of gilt, 
fasting and morils, likewise all religious cbsarvancos ave 
fruitless.” 


. 

18, Also Brihan-Manu says: “Let tho sonless wifo, 
keoping unsullied the bed-of hor husband and porsovoring 
in religious obsorvances offer his oblations and tako (his) 
onliro share.” ‘The torm ‘his’ which oceurs in tho phraso 
“his oblations” is to be construed also with ‘share’; and 
sinco the term ‘his’ donotus the husband,, therefore the 
wife takes the entire share io. the wholo ostate apper- 
taining to the husband, and not so much as is sufliciont 
for subsistence, 


CHAP, xT] DAYATATIWA, 65 


19. By the term ‘wife’ (patni) is intended, the 
wilco of the same class with the husband; since it is ex- 
pressod (in several texts) that “the scnior wife (takes 
tho woalth,)” 


20, Tho soniority is doseribed by Manu :— When 
regonerale men take wivos both of their own class andi 
others, tho seniority, honor and appartment of those 
wives must bo settled according to the ordor of their 
classes.” 


21. Nérada ordains mere maintenance of wives other 
than those of tho same class:—Of tho brothers if any 
ono doparts without issue, or enters intoa religious order, 
let the rest divide his wealth excepting tho wives’ sepa- 
rato property. Lot thom allow a maintenance to his 
wives (stvi) for life, provided thosc preserve unsullied 
the bed of their lord, But if they behave otherwise, tho 
brothorn may resume that allowance.”  ‘ Doparis’ 
means, dios, 


22. Thus, as thoro is a distinction betweon a wife, 
talon from tho samo class and ono who is nob so, texts 
liko the following should be interpreted with reference 
to this distinction ~~.“ Noxt lot brothers of the whole 
blood oralso equal daughters divide the horitage of 
him who loaves no male issuo; or let the oxisling father 
or brothors belonging to the samo tribe, or tho mother, 
or tho wifo inhorit in their ordor ; but on failure of those, 
tho nearest of tho kitsmon succceds.” ¢ Mqual’ means, 
appertaining (o tho same class: ‘Tixisting’ signifies, sur- 
viving. 

I 
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23, In (act, howover, tho order mentioned in this 
toxtis nob lo be accepted in all cases; since that would 
be inconsistont wilh tho text ciled below, which basos 
tho ordor of succostion on the degroo of spiritual beno- 
fils, conforred upon the deceasod proprivtor, ITonce it is 
that tho torms ‘or’ and ‘or also’ avo repeatad in tho toxd, 
on purpose to show that xo inportance is lo bo ablached 
to tho order. 


24, On failuro of the wife (Puéz') the daughters 
(suecood. ) Lloro by the plural number (§ 2) ave included 
tho maiden and the marriod daughters also the daughtor'’s 
gon, 


25, Now the order of snecossion among the maiden 
and the married daughters is indicatad by the following 
text of Pardyara : “Lot tho maidon daughber of ono who 
dies without loaving male issue, take the inhortbanco ; on 
failure of hor the marriud ono,” 


26, Tn dofiull of Uhoso, the dauglilers’ son (inhorits), 
Beeauso ina toxt of Manu namoly, “ Bolween a son's 
son and a daughter's son thore is no difference in law ; 
since thoir father and mothor both xprany from the body 
of tho samo man,” tho daughter's son is deelared to be 
oquivalont to the son’s son, consequently us the sons son 
sueceods on failure of the sons, so tho daughter’s son in 
herity in default of the daughtors, 


27, Accordingly, Vislnu cited by Govindardja, says : 
“Tn afamily dostitulo of the sons and tho grandsons, the 
daughter's sons inherit the ostiute ; for the gon’s son and 
the daughtor’s son avo alike in the performance of 
obsoquios of tho ancestors,” 
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28. Tf thore be no daugliter’s son, the parents 
(succced). Of these, first, the father, and then the mother 
succeeds agreeably io the text of Vishnu cited before, 


(§ 3.) 


29, In their absonee, the brothors (sueceod.) Here 
loo, the plural number is used (§ 2) for the purpose of 
showing that the succession ix different according as the 
brothers are utcrine, consanguine and re-unitod. 


80, IfLonco, of an uterine brother and ono born of the 
stop-mothor though they are sprung from tho same 
father, the ulerine brother alone suceceds, but not the 
step-brothor; because the formor presents oblations to 
six ancestors which tho deceased was hound to offer: 
but tho latler offors oblations to the three paternal an- 
ceslors only, 


31, According to the opinion of some, howevor, even 
a slop-brother who is re-united cqually succeeds to a bro- 
‘thon’ properly, with an uterine brother, But if an 
uterine brother be re-united he alone takes, and nota 
slop-brother though re-uniled. 


32. On this subject Yijnavalkya says :-—1. A. ro- 
united brother shall keop the share of his ro-united 
vo-heir who is deceased ; or shall delivor i to his issuo, 
But a utorine brother shall thus relain or doliver the. 
allotinent of his uterino brother, 2 A. half brother, 
howovor, boing again associated may take the heritage ; 
nota half leather (who is not re-united): or (a uterine 
brother) though nob associatod may obtain re proper ly, 
and not tho gon of a diferent mother, who is re-united, 
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$3, Brihaspali deseribes a re-united (kinsman) ;- - 
“ Jlo who being separated dwolls again through affection, 
with the father, brothor or uncle is called re-united,” 


84, Thorofore, re-wnion is tho dwelling together 
through friendship, after separation, of the fathor and 
the gon, or of the brothers, or of tho uncle an tho bro- 
ther’s won, as the caso may be, One forming ye-union is 
callod re-united, 


35, Whon a person, who is thus re-united, dios, his 
ye-uniled co-hoir should allot his share to bigs issue: on 
fuiluro of his isyuo, shall take it himgolf, (§ 32.) 


36, ‘Tho passage, “Buta ulerino brothor shall thus 
retain or deliver the allotmont of hig uterino brother,” 
(§ 32) is to bo oxplainod in tho same way. 


87. On this, a special rule is propounded by Vana: 
“ Undivided immoveablo property gues to all (the bro- 
thors.) But novor should separated immoveublo extato 
be taken by hall-brothors,” ATI,’ that is, all the wholo 
and half brothors, The inforenco which is dedueed from 
tho souso of this toxt is, that exclusive of humoveabloe 
properly, everything whether divided or undivided, 
appertains to the uterine brother alone. 


38, Manu clearly says: “Of these (vo-uniled bro. 
thors) if tho oldest or Uso youngost or any othor be, 
doprived (of hig share) provious to tho allotmont of 
shazos, or dios, his sharo is nob cancelled.” “Previous bo 
the allotment of shares,” means, Provious to partition ; 
be deprived of his share’ i. o, by entering into a religions 
order, and the like. 
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39. As Lo who aro culilled to that share, the samo 
lawgiver says: “Tho assombled uterine brothers shall 
logethor equally divide tho samo (share); also brothers 
who ure re-united and sisters born of the same another,” 


40, Brihaspati says i— Whon soparated brothors 
dwell togethor through affection, then among those thore 
is no seniority whon ro-distribution takes place ; should 
any co-heir enter into any religious order or die, his share 
ix not cancellod, but is to be alloted to his utorine brother: 
if thore bo any sister she is ontitled to a share of it, 
This is tho law (regulating the succession to the property) 
of one without issuc and having neither wifo nor 
fathor (surviving him.) But if any ono of tho re-united 
brothern acquires property by means of scienco, heroism 
and tho like ; two shares should bo alloted 10 him and 
tho rogt shall tako equal shares, 

41. Toro, it is 10 be undorstood, that the absenco of 
tho spocific deduction for the oldest among tho re-united 
brothers, refors to tho threo higher iribes, but ag regards 
tho Sudras the absonco is absoluto, 

42, ‘his is doclared also by Manu :+-—‘AIl tho sons of 
tho twiccborn who sprung from mothors of the samo class, 
shall, aller sotting apart the specifie deduction for the 
oldest, divide equally, But awoman of the samo class 
only and not of a different class may become the wifo of 
a Sudra. Thoso that are born of hor become equal sharers, 
although thore may be hundred sons.” 

43, TKullukabhatia comments on the term ‘ equal 
sharors’ in the following way :—become only equal parti- 
cipators i.e, shall not allow tho deductions for seniority 
to any ono, 
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44, ‘This is alvo consonant with reason; since ag iu 
tho text, “To the oldest is to be allotted the twentbioth 
part, and the best of all chattels, hal? of that to the middle- 
most, bug o fourth to the youngest,” Manu has gonorally 
declared the law of deductions, thoroforo the second 
half of the latter of tho two couplets (§ 42) is declared 
in ordor to remove doubts as to whether the torm “wieo 
born’ indicatos all the tribes, (or stands for what it litoral- 
ly signifies.) 

45. Nor can it be argued that the specific deductions 
hold good oven inthe caso of Sudrasy inasmuch as the 
rengon, namely, saving from tho infornal region of the 
name of Put, is the samo in all eases; because that is nob 
the reason, since specific doductions of the half and tho 
fourth (of what is allotted to the eldest) aro declared to 
be givon respectively to tho middle ono and the youngest, 
though it cannot be hold that they save from tho same. 


46. Nor can ib bo argued that as thoro isa distinction 
betweon the specific deductions and the shares, all that 
is prohibiled hy the declaration of equal participation, 
is not tho specific deduction, bub the unc qual disbribution. 
among the Sudras, which has been mentioned before, as 
taking place among thoso born of mothors of dilleront 
tribes ; bocause that object would be accomplished. hy the 
first half of the last couplet which says: “Bub a woman 
of tho samo class only &e.” (§ 42,) 5 

A7, qual participation is ordained by Manu for tho 
purpose of prohibiling specific deductions oven amongost 
tho twice born ; For ho says, after the toxts, ‘All the 
sons of tho twice born &e.’ (§ 2): Bub twofold distri- 
bution amoung co-hoirs is pronounced : one is in the order 
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of soniovity, and tho other an oqual participation.” Bri- 
haspati reads “ is shown” in Liew of “is pronounced, ” 


48, Ilcro, (§ 41) (ibis bo bo undorstood that) tho 
right of tho sistors cxlonds to so much property as ia 
sulliciont for hor marriago, bocause it is so declared by 
tho sages ns well ag the commontators, 


49. By reason of tho unilateral (Ekaseslia) compound 
tho term fithor in the passage “ having neither wife nor 
fathor surviving him,” (§ 41) indicates both the father 
and the mother, Becauso Vishnu (§3) and other 
sagos doclaro the succession of the brothor, only on 
failure of the mothor. 


50. Now Jimutavahana says -—Tho toxt “a reunited 
(brother) shall keep the sharo of his rounited coheir” 
(§ 82) is inlonded to provide a special rule governed by 
the cirorstance of re-union after separation and appli- 
cable to the case where a nnmbor of claimants in an equal 
dogreo of allinity occurs, ELonce, if there be competition 
holaveon. claimants of equal degroo whether brothers of 
the whole blood, or brothers of the half blood, or sons of 
such brothers, or uncles or the like,the re-united parcenar 
shall take the heritage: for the text doos nob specify 
the particular relation; and all (those relations) were 
promised in the preceding text (§ 2); and a question 
ayisos in rogard to all of them, Therefore the text must 
be considered as not rolating exclusively to brothers. 


51, Bub when there are a half brother re-united, and 
a uterine brothor not ro-united, and when there are a 
whol brothor and a half brother both re-united ; then two 
quostions, ariso, which of the tivo is to succeed in each case, 
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52. As to the firsh it ix said “A half Drothor 
howovor &e.” (§ 32) which signifies; lot a half brother, 
if re-united, tako, bul not a half brother meroly as such : 
bub a uterine brothor though not re-united may twko; 
for the term ‘uterino brothor’ which occurs in tho precad- 
ing texl is also to be construod with this lator propo- 
sition, Thoreforo when thero are an unvssocialed uterine 
brother and a ro-united half brother, thoy both succeed ; 
because tho oquality, of tho relation of ro-union, and of 
the status of a wholo brothor is oxprossed by tho first part 
of the toxt.(§ 32.) 


538, As to tho socond, it is ordained “and not tho 
son of a difforont mother, who is ro-wnited,” (§ 32.) 
The meaning is that when thore is a wholo brothor ro- 
unitod, the son ofa different mothor though re-unitod 
shall nol take, thaé 2s, the ro-unitod wholo brothor alono 
shall suceced ; sigca though thoy are equally ro-united, 
still tho wholo brother as such is proforred, 


84, Tho author of the Dayabhaga, however constitutes 
tho second couplet of Yajnavalkya (§ 42) in the 
following way; Tho moaning of tho first half (of that 
couplot) is, a half brother boing ro-united shall take the 
succession, although a whole brother not ro-wnited exists ; 
but a half brothor who is not re-united shall not inhorit, 
The Jattor halfof tho toxt is in answor to the question, 
Does not thewhole brother inhorit in thal case? Though not 
re-united, the whole brothor (the term is understood) shall 
ako tho horitago, and not the son of a differront mother 
who is again associated exclusively ; but it shall bo 
takon and shaiod by both, 
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55, The game construction is put upon the passage in 
tho Mitakshava, 


56. Butthe groat Doctor Sulapani in his Yajnavalkya- 
dipakalike reads tho passage thus : “ But a half brother, 
boing again associated, shall not take the heritage of a 
half brothor;” and offers the following explanatory 
comments :-—A uterine brother though not re-united, 
shall alone take tho heritage, but not a brother born of a 
rival mother, though re-united, Some oxplain the term 
‘associated’ (occurring in the last part of Yajnavallcya’s 
text § 82) to mean ono associated through the uterus 
thal is, a whole brother. Ifthe reading be, “one bdrn 
of a different motltor shall not take the heritage,” ther 
the moaning would be, that ono being a half brother 
shall not tako the succession, This text shows the succes- 
sion of a wholo brother who is nob re-united, Con- 
soquently there is no tautology. 


67, The authors of the Ratnakara and others say 
that the reading which is found in the Kalpataru is 
“ shall nob tako the horitage of a half brother,” but this 
seems to he an orror committed by the copyist. Since the 
reading in the original toxt of Yajnavalkya and in such 
trealises os the Mitakshara, the Puarijata and the 
Halayudha, is “A half brother shall not take the 
horilago;” and tho commontaies on that text are in 
accordanco with this roading, 


58, If thore be no brothers, the brother's son suc- 
coeds, Bub first of all, the son of a whole brother takes 


the succession, because the proporly being deyolved on. 
3 
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him, conduces lo groator (spiritual) Tenofit ; inasmuch 
as tho mother of the (deccascd) proprictor partakes of 
the oblations which the wholo brother's son prosonls to 
his grand-fathor, As is doclarod by Brihaspati: “The 
mother tastes with hor husband the oblation consisting 
of food which is rovorentially offered (to his manes), 
and the grandmothor with hor} husband, as also the 
great-grandmothor with her husband.” 


59. In dofault of the son of a uterine brother, the 
gon of ahalf brother succocds. 


60, Ont failure of him, tho ‘ gontilos’ succeed. (§ 2.) 


61, For Manu declares: “To three must libations of 
water bo mado, to three must oblations of food be pro- 
sontod ; tho fourth in descent is tho giver of these offer- 
ings; but tho fifth has no concern in thom. The 
inheritanco is his who is wnremote of kinsmon of him.” 
Tho gloss of Kullukabhatla on the latlor part is to the 
following offoct: Tho inheritanco is his who is un- 
remoto i, e, nearest, ‘of tho kinsmon’ io, from among 
the kinsmen ‘of hin’ i. o, of the docoagod propriator. 


62, Also because Brihaspati says: “ When there 
aro many gentiles, distant kinsmon as woll as cognatos, 
he who among these is the nearest, succeads 40 the ostale 
of one who leaves no children,” 


63, Therofore a succossor to the inhorilanco is to be 
dotormined with reference to tivo considerations, namoly, 
his relation as rogards the offering of oblations, and his 
proxhnity of birth, 
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64, Accordingly, ag on failure of the deceased pro- 
prietor’s linoage including the daughter's son, others 
succeed, similarly in default of the brother’s son, the 
father’s linoage onding with his daughter's son takes 
the heritage. 


65. In thoir defaull the grand-father, suceceds. 


66. On failure,of him, the grand-mother inherits, 
Since Manu ordains: “The mother receives the inheri« 
tance of her gon destitute of issue ; and when the mother 
too is dead, the father’s mother takes the property.” 
Therefore as the mother succeeds on failure of the father, 
similarly the paternal grandmother is the heir in default 
of the paternal grandfather. 


67. Whon she isno more, the descendants of the 
patornal grandfather inclusive of his daughter's son, suc- 
ceeds (in tho same order), as has been shewn with regard 
to the fathor’s issue, 


68. Onthesame principle, the paternal prcat-grand- 
father, tho patornal greal-grandmother, and the deacen- 
dants of tho paternal groat-grandfather inclusive of his 
daughter’s son (succeed in the prescribed order.) 


69. On failure of all thoso who presents oblations, 
partaken of, by tho deceased (proprietor,) the ‘cognates,’ 
such as the matornal prandfathor, the maternal uncle 
and the like,—(ave entitled to the inheritance.) 


70, Among these too, if the maternal grandfather 
survive, he alone succeeds in the same way as the father 
and. tho like, 
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‘71, If he be dead, ‘thon. the maternal. uncle and the 
like become heirs, since they present .oblations -to the 
imatornal: grandfather and the. like, which the decotend 
(propristor):was bound to offer, 


72. On their dofault the ‘Sakulyas” or - tho ‘ehnwecent of 
divided oblations become ‘hoirs, They consist. of the 
threo. generations of descendants, beginning with the 
groat-grandson’s gon, and also of the descendants of the 
paternal ereat-grandfather’s father and the like, 


“78, It isin pursuance of the same principle (§ 63) that 
the author of the Dayabhaga says :—since the patornal 
uncle, like the son of the whole brother, offers. oblations, 
which the owner was bound to present, to two ancestors, 

should not the succession devolve equally on the pater- 
nal wnclé aid'the nephew. of the: Broprictor.: The answor : 

is, the patertial uncle’ is indeed the giver of oblations ° to 7 
the paternal..grandfather and .gréat-grandfather . of the 
proprietor ; but the.nephew is the. giver of. oblations. to 
tio ancestors including the owner's father who is princi: 
pally considered. THe ig therefore a proforable ofemnant, 
and inherits before the paternal uncle, a 


14, {akewiad when there isa patornal: wnéle;? ‘end’? a 
gon of.a deceased paternal uncle, of the decoasod; in auch 
‘a.casé although there ig no, distinction as to the préson- 
ting of oblationa, which the deceased was bound to offer, 
‘to the:patornal grandfather ‘and grentgrand fathor , Still 
the paternal . unele inhorits by ronson of his pr ‘oximity, of 
birth, : 


75: - Bechiies the allotment ‘of “shares wcbiting to 5 the 
proximity of birth is “Bot forth in the following text i 
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“Among the song: or different’ fathers, tne-atiotment of 
sliares ig according to the fathers,” - 


76, Accordingly 1.1 said in the Mitalshara that. the 
pateynal grandfather, the paternal uncle and his son, take 
the snecession in their: order; 


77, Also in ‘Vivadachintamani itis stated regarding 
succession’ to thé property of one. who leaves no male. 
issue, that on default.of the brother, his. son (succeeds), : 
on failure ‘of him-the nearest kinsman (inherits:) 


. 78, Lhe term ‘cognates’ m the text.of Brihaspatt (§ 62); 
shows that the cognates of the. owner, his father and. his. 

mother. are, in - the prescribed order, entitled to in- 
heritance, They are:— The ‘father’s sister's son, the 

mothei’s ‘sister's son; “and the -maternal:uncle’s” son-are™ 
considered ‘to bo the cognates of the owner, ‘The father’s: 
father’s sister's son, the~ father’s mother’s sister's son and: 
thé’ father’s matornal: uncle’s son, are known as , tho 

cognates of the father. And the mother's cognates are 

her ‘mother'’s.-sistor’s son, her father’s sister’s son and. 
her maternal uncle’s son,” 


79, Apastamba says: “ Hither the disciples, or. the’. 
daughter shall use. the property for religious acts in ‘his. 
wolfaxe,”’ ‘Tor religious . acts in his’ welfare,’ signifies, 
for religious acts such as the monthly oblations and the 
like. which: are enjoyed by him, that i is to say, for his 


spiritual, bonefit. 


80. Thus also whon there isa possibility of the des- 
pruction. of hig property, although there may. be heirs. to. 
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his property, in distant places, . stull any one may appiy 
the property of the decoased to the purposo of his funeral 
obsoquies as Well as to the purpose of his religious enh 


81. “Because { in the following toxt’ of ‘Naiada,: it is 
said that even a priest may become a substitute (of tho 
hein.) as Even he who' out ‘of affection, acts, of his. own 
accord, as. priest ;”° ‘This is explained at longth in the 
Suddhitatiwa, 


82. This is admitted by the author’of the Dayabhaga: 
‘when he gays: “The appropriation. of the wealth of tho 
deceased to his spiritual benefit, in the modo which has, 
boon stated, should be in every case, contemplated, 


i 83, Thus in The Principles of Law composed: by. ite! 
fortunate Raghunandana Bhattacharjye the gon ‘of. the 
great | Doctor the fortunate Eoexihara: Bhattacharjya,’ ‘The 
Principles of Heritage is finishod, 
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